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70 
THE RIGHT HOMOVRABLE 

ROBERT, LORD GIPPORD, 

BARON GIFFORD, 

MASTER OF THE ROLLS, 
4'C. 4*^* ^e. 



My Lord, "" ; 

However weak the pretensions of the 
following sheets to fuifel the expectation 
which your Lordship was pleased to express, 
that the Inquiry which I proposed to in- 
stitute would prove useful to the Profession; 
the design at least of a work which aims to 
restore the authority of ancient legal prin- 
ciples^ shaken by modern adjudications, may 
hope to find favour with your Lordship, who 
cannot but take a more than common in- 
terest in the permanence of those laws which 
as a citizen you enjoy, as a Judge you dis- 

pense, and as a man of talent you illustrate. 
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In departing, for the sake of chaij^e, 
fr6td the wisdom of ages, we tear down the 
ff^phies from the mbniinienti^ of our an- 
cestors; we violate the sanctity of their fame, 
and we resign every title to the respect and 
gratitude of our posterity. ^ To attack. and 
^^rtlirbw the solemn resolutions of the fa- 
iJifcts and sages of the law, what is it biiC^ 
Ifir ^tablisK a precedent which 'niust shorten 
flw dk£e 6? all j uridicai fame, and to bespeak 
fbr our own labours", and our own opinions^ 
ifi'Meariy oblivion ? ' \ 
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^^\Sk inteerity of their fame, and with it the 
ieciirity of some of aur most cherished' and 
most valuable rights' is now committed to 
fdur Lordship, whose kindred studies^ ana 
c6hgenial talents, afford us the best assur-^ 
jtlice that you, will ever regard its conserv- 
ation as ,a sacred and delightful charge. , 



■*t. 



There is^ no object, perhaps, to whicK. 
those qualities that have advanced , y<|tir ' 
Lordship to so eminent a station can be di- . 
rected with more honour to yourself, or ad-, 
yjoito^ tD;the i^ublic^ than that 4f ^lipliold- 
itt^^jj^ftw^^ which cannot 

be rendered precarious without shal^ipgjpjjg^ 
of the pillars <>f our national p^Sftpc^r^^ 



without destroying one of the strongest iuri 
centives to honest industry, the hope o^ 
acquiring a permanent interest in some por-, 
tion of our native soil. 



. / 



If my humble labours should have the, 
good fortune to awaken attention to thcj 
state of the law upon the points of whict^ 
they treat, they will owe it chiefly to thq 
condescension which has permitted thejii tpf ' 
appear tinder the auspices of a Judge, frpijf]^ 
whom the Profession anticipates with con- 
fid^nce a series of decisions calculate^! to 
^ord another proof that the greatest talentj^ 
may be fully developed in expounding a^^ 
.^plying the learning treasured up in th^ 
poks of our law ; and that even a veneif^^ 

OB 

tion for precedent may not only consist w^^fe 
the exercise of a sound judicial dis^retim^ 
but add weight and dignity to the adminis* 
tptipn of Equity. £ 

^ I have the honour to be, \ 

--,»'■■■ ' > -» . 

\ _ , My Lord,, ,.jT 

.».: Your ^Lordship's most obedient servtotf 
*<>•>'* WILLIAM HAYES^/ 






■y 



•»7.q 






PREFACE. 



TO a work written since the final hearing of the 
ease of WiUcox v. Bellaers at the Rolls in Decem- 
ber last^ upon a subject by no means fkvourable to 
a rapid progress^ but which seemed to demand the 
earliest consideration^ some indulgence vrilL per- 
haps^ be extended. When the greatest judicial 
mind feels itself *^ overpowered by the multitude 
of the cases^ and the subtlety of the distinctions 
between them/' (a) much cannot reasonably be 
expected from ordinary powers and attainments. 

The leading objects of the following Inquiry 
are:-^l. To ascertain and fix the signification of 
the words "heirs of the body'- in derises^ as ex- 
phined according to the ordinary rules of interpre- 

(a) 9 Bligh 60; 



tfttbil fiVstracted from th« Rule itl Sheliey*d^w^ 
afid, '%: To exhibit that Rule as an inflexible FUte^ 
iff few, paramount to intention^ lyhich never inter- 
I^es fin the ordinary rules of interpretation liave^ 
dfone^ their office^ and then only to put a decided 
n^l^ivie Upon one mode in which the remainder 
to the heirs^ after the freehold in the ancestor^ is> 
capable^ consistently with other principles^ of tak* 
ihg effect. The whole subject^ thus considered^ 
riiight^ it is coacerved^ be reduced to a few plain' 
^Propositions. 

^he labours of writers high in estimation had/ 
indeed^ dt no very distant period^ laid open the 
whole learning connected with the principal sub^ 
ject of the following sheets^ and rendered its most 
intricate labyrinths accessible^ with ease and plea*«: 
8Ute^ to the student. But the highways of science/ 
which genius has struck out^ require to be main-^ 
^hxM and kept open by the diligence of humbler^ 
instruments. This Inquiry will serve to shew; at 
leasts in bow short a time obstructions may ac- 
cumulate to such an extent as to render their re- 
irioi^al an undertaking of considerable difficulty 
M[d delicacy. 
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It seemed essential to the end proposed that the 
late decision of the House of Lords in Jesson t^. 
Wright should be viewed in all its bearings. In 
.pi^brticm as the principles on which it rests are 
iiM^t^iood and valued; a certain line of cai^es of tf 



Ifat ciblia&fitary nature will be thrown into ^lif; 
^^uder When the critical state of this: braftcb o| 
th^ lawr^f Real Properly at the period- pf^4l^ 
ab^ve dMinps^n in fidverted tOi : it will:^ Jmr^^^^bo. 
thought tbat^ in devoting a distinct gectioa tail^ 
examination of this single case> it has been sweU^ 
into undeserved importance. - j* 

The propriety of some determinations, whicbc 
appeared to have departed widely from authority^ 
and principle^ has been freely canvassed. If we • 
are required to engraft upon the text-books which 
c^ontain the principles of this learning all the doc- 
trines of the later cases^ the Law of Real Property - 
must cease to exist as a Science. When the quef;)i; 
tion is^ whether it shall be stripped of that dignitjgp; 
or the authority of certain dicta and decisions «ha}){ 
l^e rejected, the Profession cannot long be^itat^jg 
but will quickly be reconciled even to the.necefo^ 
illy (if it 'exist) of controverting the opinions 9/j 
Aose to whom all deference is due. » , . ^ 

^ Some matters foreign to the above objeiptSi but. 
which for the most part are connected witht^^. 
case of Willcox v. Bellaers^ such as the doctrifie.. 
of equity concerning doubtful titles^ and titles 
gained by the destruction of contingent rema^- 
ders, &c., have been incidentally treated. ^ ;^j 
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/The Reader should be apprised ^hat l^e, refig^^ 
ences to the Essay on the learning of (^ppjijjjj^ 



Remainders are throughout to die margiui^ pag-* 
mg of the Sixth Edition. 

I cannot omit this opportunity of acknowledging^ 
the assistance which I have derived during the 
progress of the work from the suggestions of my 
friend Mr. Ingram. 
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ENQUIRY, 

4c. ^c. . . 



SECTION i. . ; 

u ■ . . 

Statement of the Case of ynucox v. beljlaers. 

Of the Doctrine of JEquittf concemmg ■ dgubUtU 

Titles, ■ 



> 



llf Y original design was to haye thrown together 
a few observationsj with the view of drawing the at^ 
^tioa of the profession to a case ifl) which seemiji 
)to affect^ in a material pointy the law of real pro7 
perty : but of which I may have mistaken th^ 
tendency^ or over-rated the importance. In the 
prosecution .of that design^ 4 wag insensibly led 
^eyond the Umits prescribed to my enquiries ii^ 

(a) WillcQX V. Bellaers! RoHs^ 1833^ 

B 



2 STATEMENT OF THE CASE [[sECT. I. 

the outset; and^ though at this moment nothing 
may present itself to deter me from submitting the 
result to the profession^ I may yet have abundant 
cause to repent my temerity in adventuring to tread 
upon such debatable gtrdund. When we call to 
^ mind the great names vrith which the rule in Shel- 
ley's case is identified/ the profotmd research^ lumi- 
nous views^ and acute discrimination^ by which their 
labours are distinguished^ and which cannot be 
remembered without the deepest sense of profes- 
sional gratitude ; any further attempt to elucidate 
the learning connected with the rule would appear 
at once impertinent and presumptuous^ Were it not 
that later dicta and determinations render it a debt^ 
due no less to their fame^ than to the interests of 
jurisprudence^ to exert an effort to combat the new 
doctfihes^ and vindicate the old. 

The direct tendency of decisions which over- 
turn established legal principles^ and substitute 
distinctions from which no certain principles of 
general application can be deduced^ is^ I conceive^ 
to lock up hiJf the landed es&ites in the kifigdomj 
fiilid pWnge the bther half th litigtftioh; thereby 
idefea^itig afl the pbfitic provisions of the law foi 
prdinbtihg th)e iree interchange of property, atid 

)^^et!ng possessionis. 

i . . . , I 

4 

Thomas WiHcox, ^beitig seised in fee of consSderl 
iible *feal e^aies^ by his wiB, dated the 3d 6f Apri 
1783, gave, devised, and bequeathed all and everj 
his freehold, copyhold^ or customary Messuages 



S£CT. 1.3' OF WILLCOX V. MLLAXBB\ $ 

cottages, closes, lands^ tenements^ and h^redita-* 
ments whatsoever, with their and every of their ap* 
purtenances^ situate, standing, lying, and being in 
Market Deeping, and Deeping St. James, in the 
county of Lincoln^ and Wymondham and Sews* 
ton^ in the county of Leicester, or elsewhere in 
the kingdom of England^ unto his son Henry 
Thomas WHlcox^ for and during the term of 
his natural life^ and from and after his deceascj 
the testator gave and devised the same to such of 
his said son's children^ and in such shares and 
proportions as his said son should^ by his last will 
and testament, duly executed, limits direct, and ap-» 
point, and io their heirs; and for want of such 
direction, limitation, or appointment, and as to 
toch parts of the said estate^ of which no such 
direction, limitation^ or appointment should be 
made, to the heirs of the body of the said Henry 
iThomas Willcox, their heirs and assigns for ever. 
And in case his said son, Henry Thomas WiUcox^ 
ilhould happen to die without "issue, then,^om and 
immediately after his decease, the testator gave 
and devised his said estate unto his daughter 
Elizabeth Willcox, for and during the term of her 
natural life ; and from and after her deaths hd 
gave and devised the said estate unto such of her 
children, and in such shares and proportions, as his 
said daughter should, by any deed or writing by het 
executed, in the presence of two or more credible 
witnesses, either dunng coverture or after, direct^ 
limit, or appoint, and to their hieirs ; and for want 
of such direction, limitation, or aj^ointment, to t\i6 

B 2 
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heil^ of the l^ody of the said Elizabeth Willco^ 
their heirs and assij^ns^ for ever. And in case hi 
son should live^ ' and have thUdren as aforesaic 
(hen he gave and bequeathed unto his said daug^h 
ter Elizabeth the sum of 5002.^ to be paid her b; 
his executors and trustees thereinafter nam0d^ oi 
her attainiog the age of twenty-one years, or day o 
Ipoarriage. He also gave and bequeathed to his sai< 
daughter the further sum of 200^., if she marrie( 
'with the consent of his said trustees, to be paid hei 
on such marriage, : but if she married without theij 
consent, the said legacy to be void. He gave anc 
bequeathed to his wife Elizabeth Willcox the 
yearly sum of \Ql: to be paid her half-yearly, sc 
long as she should continue his widow, and nc 
longer. AH the rcisidue and remainder of his 
estate, after, payment of his debts, legacies, and 
funeral expenses, he ^ve, devised, and bequeathed 
unto his said son Henry Thomas Willcox : but if 
he died before he attained the age of twenty-one 
years, and vnthout issue, then the testator gave 
the said residue to his said daughter. 

..-■■• ■ ' . '- - '■ 
H. T. Willcox (who was not the testator's heir 

at law) survived the testator; and in 1796, under 

the advice of Mr. Downing,'suffered a recovery of 

fiSL the devised estates^ and limited the use to him- 

«elf in fee^ 

He sdd and conveyed at different times the 
jgreater part of the devised estates, and no doubts 
iwere attempted to be raised on the construction of 



met. 1.^ rov:mtac(i^ V. MhiAmS.^ & 

the wiir Having* contracted to sdl the remainder 
of the estate in parcels, the counisel for one of the 
purchasers objected to the title^ on the i^oaird of 
ite beings yery questionable whether^ under the 
limitation to the heirs of the body of H. T.Willcox^ 
his children were not intended to take by purchase ; 
and though it was urged that as he had no issue bora 
before the recovery suffered, the tide was good qua^ 
cunque via; and though one of the purchasers 
cdinfdet^d under the sanction of a very respect-* 
able opinion to this effect, yet the other pur4 
xHiiaser's counsel was clearty of opinion that the 
title, pijit as a title depending on the destruction 
of contingent remainders, could . not be forcisd 
upon the purchaser. There were several opi^ 

liims in favour of the title, - — 

'''.''■■:'■ "J 

The vendor filed his bill for A specific perfc^rm*" 
ahce, and the Master reported fn fitvour of thd 
title. The plaintiff excepted to the report, sug^ 
gesting that H. T. Willcox did not acquire the fee 

simple by the recovery. The' exception was fully 

. - » . . •• 

itrgued (b) before Mr. Baron Graham, and Master 
Alexander, (now Lord Chief Baron,) and Master 
Stratford, who, after taking time to examine the 
aHttiorij.ies, differed in opinion ; tlie now Lord 
Chief Baron, and Mr. Baron Graham^ thinking it 
very doubtful at least, whether H. T- Willcox took 
^)ore^than an- estate for life, and Master Stratford 
]wiRg:Qif 9t contrary opipion,, sq that no jp(lgtw^a|; 

« • 

(b) Roll«, June 1623. 



or THB BOCniNB Of BQVITY [sECT. i; 

vas given* The exceptimi was ai^ed again (c) at 
CQQsiderahle length before the Master of the Rollsv 
The point of the contingent remainders^ however^ 
waj9 not much insisted on. His Honour^ afte^ 
looking into the cases> thought there was so miich 
doubt whether H. T. Willcox took an estate tail, 
that the purchaser ought not to be compelled to 
take the title ; and accordingly dismissed the bill.(£{) 

- The acuteness and research displayed by the 
learned judge^ who decided this canse^ on points 
connected with the law of real property^ (e) render 
it the more important to examine into the grounds 
of this decision. 

iBut before we proceed to a discussion .of this 
case^ it may not be irrelevant to enquire briefly 
into the origin and |[iature of . the doctrine of 
equity^ that a purchaser shdll not be compelled to 
accept a doubtful title* 

No such doctrine obtains at law. A court of 
law pronounces the tide good^ or bad. This apr 
pears to be settled by the case of RomiUy^ Knight 
V. James^ (/) where Gibbs> C. J. expressed him- 
pelf in these terms : — '^ It is* said that the plainti^ 

(c) RoUs, Dec 17, 1823. 

((f) Feb. 9, 1824. 

(e) See Marquis of Cholmondeley t». Lord Clinton 2. JaC 
to Walk. 1^ Widdotrson v. Earl of Haniogtou, 1 Jac. & Walk^ 
632. 

(/) 6 Taunt. 263. 1 Marah. 600. 



will hi^ve made out his ^laini to Trover |i|%ck' hff 
ilepofit,. if a cloud \b oast upgin the titlc^. But 
Ithat is not so in a court of law : h§ n^ust fitafifl by 
tbe judgm^t €(f thc^ Court, as th^y tod thf ti^e to 
he, whether good or bad j wA .1^ H be g|094, i^ 
^e judgment of a court of Ifiw^ he f^nnot. v^r 
cover ha^ hJ3 ilepout. If hf^had gfO(ie inV> f 
court of equity^ it might have . beeii ptherwi|e» I 
know a court of equity often sayq^ (his is i^ titlf 
^hieh^ thovgh we , thiql^ it ayailab|e> is/ not onip 
which we will compel an unwilling pufcl|i^^ t^ 
take : but that distinction is not known in a court 
of b^w." If> therefore; the^i|le be^^fubjec^QQ^ to 
that degree of doubt which would prevent tj^f 
vendor from compelling (t specific perfftripiifiQe w 
.equity^ an unwilling purchaser^ having i^id a de- 
posit^ must submit either to loae itj or^bideby 
his bargain. 

. . As to the origin of thi$ equitable doc(|-ine/tiOrd 
Eldon has stated (g) that the law of the Court had 
altered witMn his time ; that when ho firi^ began 
to practise^ the rule was this^*^when the Court 
Jiad once determined that a party wfi9 tenant in 
4aU^ or tenftnt for life^ with an absolute ppw^r qf 
appointment^ or any tbipg else that wpuld epabte 
Jiim to convey a fee simple^ free Arpin cdl charges 
•and incumbrances whatsoever^ it wopld ac( uppp 

ibat cpinipn as incpntrovprtiyy right i rt^^ thp 
old course used to be^ when a party was dissatis* 

(ff) 1 Jac. and Walk. fifiS- .1 , j 



fied wiib the judgment of the Courts lo compe! 

• - ^ ■ • • 

^im either to do as the Court required/ or to ap^ 
peal to the House <>f Lords ; not that the opinioii 
k)( the Lords was decisive^ hut it ^ve a sanction 
to the title, which would probably operate to the 
iGJecurity of the purchaser. And his Lordship said^ 
he bdlieved that the first case in which that ruk 
was departed from/ was Shapland v. Smith; (A j 
bnd that the last case which went -to the H^use oi 
Xiords, i^s* one in which Mr. Morris, a king'e 

^tinsel, was ]plaintiff. 

♦. . . . 

* But it shoidd seem that the doctrine is of earliei 
'date. Sir \Vi9iam Graiit has stated^ (i) that il 
was not first introduced by Lord Thurlow> foul 
was at least as old as Sir Joseph Jekyll's time] 
9nd was srepeatedly 4u:ted upon by Lord Hard' 
wicke. 

' jN'or, indeed, does the case of Shapland v. 
Smith appear adequate to the production of sc 
inaterial a change iii the practice of the Courts 
/Fhatcase was first heard before Baron Eyre/and 
Masters Holford and Hett, when Master Hett dif 
fered in opinion from the oth^ two ; and Baron 
Eyre doubting whether the opinion of the Mas* 
tors, sitting with the Jitdge, must concur with hiil 
in CHrder to found a decree, the cause stood ovei 
4;o be hea^d before the Lord Chancellor. On th< 



*. ■ 



(h) 1 Bro. C. C. 75. (1780.) 
(0 2 Ves. and Beam. i45« 



•rehearing, Lord Tliurlow agreed with Masier Hett^ 
whose opinion was against the title^ intimating at 
4be close of the judgment^ that '* if it were only 
Jfloubtful^ he would not oblige the purchaser to 
4akc the title/' In Cooper v. Denne/(/) Eyre, 
then Lord Commissioner^ adverts to Shapland t)« 
Smith in these terms: — ^'The Lord Chancellor 
Vas of opinion, I believey^ith Master Hett^ (hat 
the title was not good ; and only threw out what 
he did as to doubtful titles, to break the J all of my 
opinion : but that is not the single case to riiew 
that where there is a cloud upon the tttle^ the 
Court will not decree a specific performance.'' It 
would be singular^ indeed^ if a doctrine of so 
'much importance^ and of so Opposite a character 
to that which still obtains at law^ should have had 
its origin in a point of courtesy between tW0 
Judges. . .1 



^ ' 



V Thd position tbat^ in order to induce Equity to 
tiecree a specific performance^ the title must be 
Jike Ciesar's wife^ above suspicion^ (m) appear9, 
with reference to the decided cases^ to be tather 
too strongly laid down. It seems that the Master 
^>f the. Rolls, Sir John Strange^ merely observed 
that he had heard it Baid that a title purchased 
under a court of equity .must be like Cessar's wife^ 
even without any suspicion, (n) Mere suspiciopi 

\ (0 4 Bro, C. C. 88* (1792.) 
(/;i)Sugd. Vend. 265. 
(w) Sedgwick 7. Hargrave, 2 Vcs. 37. (1750.) . ^ 
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jending in suspicioii cannot be the l^itimate grou 
of legal decision, (o) if titles are to be JM^ged 
1>y the standard of moral purity^ it may turn c 
Ahat some of those which equity has forced upon 
purchaser were scarcely less Ireefrom taint th 
JMeasalina herself. 

Lord Eldon/ however/ has observed (p) that t 
.Court has almost gone the length pf sayings tl 
unless it was so confident^ that if it had a lar 
«Qm of money to lay out on such an occasion, 
fwould not hesitate to trust its own money on t 
.tttle^ it will not compel a purchaser to take it 

* AH the decided cases do not se^n to go the f 
Jength of these positions ; though, with one or b 
exceptions, they concur in establishing the gei 
ral doctrine. The nature of the subject pi;eclu€ 
any near approach to certainty : but a review 
4he principal cases: may perhaps enable us. to dr 
some conclusions respecting the presentstateof 1 
^doctrine as applicable to titles involving a dou 
either upon a point of law, or matter of fact (q 

• 
In one of the earliest cases^ (r) the quest! 

(o) Per DaUos, C. J., cited by Prest Arg. 1 Turn. 28, 
(p) 1 Jac and W. 609. But see Noaaille r. Greenwc 

i Turi. 29. in/rtf. 

{q) ^^ All the judges of equity hare of late thought it n 
^ise and discreet to send questions of fact to a jury, where 
reasonable doubt exists/' Per Lord Eldou^ 5 Ves. $72. 

(r) MBLTlot V, Smith, 2 P. Wms, 198. C1723J 
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arose upon a recovery^ under Mrhich the title was 
deriyed* The legal freehold was limited to trus^ 
tees^ the survivor of whom devised the residue of 
his real estate to his wife. The heir^ but not 
the devisee^ of the surviving^ trustee^ joined^ in 
making the tenant. It was insisted in argumeni^ 
that if there was the least doubt of the titter 
(which it was made to appear there was by Jhe 
opinion of Serjeant Hooper and Mr. Webb^) it 
would by no means be proper for the Court to 
compel the party to accept it; for in such case 
if the purchaser should be sued^ he would have 
no redress ; and here the Court would be com'^ 
pdling the party to purchase a special verdict^ 
or a suit. The Master of the Rolls was of opi^ 
Bion that the trust estate passed by the devise ( 
consequently^ that there was not a good tenant; 
and there being the opinion of learned men against 
the title^ he would not^ nor did be think it reason)^ 
able that a court of equity should compel the puiy 
chaser to accept the purchase. 
• '■ 

V Lord Hardwicke^ however, compdtted a pur* 
chaser tQ take the title (f ) where there ivas a rer 
servation of mines to the Crown, upon the ground 
of the improbability of there being any such jniiies ; 
and that the Crown having merely reserved the 
^inesj without any right of eqtry, could vot gra^t 
a licence to enter upon another man's estate for 

(s) Lyddal o.WestoD, 2 Aik. 19. (1739.) And see Si|gd« 
Vend. 6th edi^. 3ia, 



t% .dr THE DOCTRINE OF EQUmT {]sECT. i: 

the pui'pose of working them ; thoug^h Sir W; 
Gmht has intimated (0 that thb position h liable 
to considerable doubt. 

k V • • ■ . « ■ 

i upon a sale of copyhold lands^ (ti) the vendor 
insisted upoa surrendering • by attorney/ and not 
ijfhi^rwise^ and the piurchaser having entered into 
propfs' that the custom required a surrender ii) 
^erson^ the .Master of the Rolls directed ^ an issue 
«s to the custom. On appeal it was insisted for 
the defendant^ the vendor^ that the' issue was 
toqiroper; but Lord Hardwicke saw no ground to 
"Vary the decree ; for it was the case of a ^urr 
x^haser^ of an estate^ wiiom tio court of Justice 
-would compel to accqpt of such a title upon any 
Yhmbtfel' evidence. It was not a- question what 
land of title a man might have in his family : but 
^wbat kind of title a purchaser was compelled to 
4ake« Upon that question^ whether a good title 
"Could bel madcj the CSourt had directed an issue> 
that if this might be a good tide to the plaintiff by 
letter of attorney, he might accept of it : but his 
•Lordship said that he would not compel a' man to 
-accept of Ik title tinder a letter of attorney. 

* - • ■ r >■ 

i ' • f • ' 

r • 

: And in a case(x) where the title depended oii 
'the construction of & very doubtful devise. Lord 
^burlaw refused to compel a specific perform^ 



(0 16 Ves. 393. 

{u) Mitchel v.^S-eal, ? Tcs. 6tg. (1755.) 

(x). Heath ». Heath, 1 Bro. C. C. 147. (47S2.> 
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ance; and said that for a court of equity to Com^ 
pel a party to take an estate which it cannoti 
warrant to him^ would be an extraordinary pro^ 
ceeding. : , i 






? So where objections were taken to the title (y) 
(in favour of which the Master had reported) 
founded on considerable doubts as to the validity 
of certain leases^ the subject of the contract/ 
§^ranted under the powers of an act of padiament ';: 
the Court thought the leases bad so for as thieji^ 
depended' on their conformity to the terms of the 
poW'Cr ; aYid thoagh the Court inclined to be ! of 
opinion^ that the leases were confirA)ed by the. 
<^ration of a recovery, yet another <]uestion. 
arose, whether the continuance of the leases after 
a recovery suffered, did not depend mor^ on the 
Istatute 21 Hen. 8. c. 15. than the recovery itself, 
£yre. Lord Commissioner, observed, that in thi^ 
particular case of a bill for the specific perform-: 
ance of a. contract for the purcliase of an estate^ 
wheire there are considerable difficulties on the 
face of the title, and there are no means of clear-x 
ing them, and no jurisdiction to bind the questiofti 
he thought that was not the case for decreeing a 
ispecific performance. ^ 

. Again, where the judges of the Court of King'9 
JBencb, <upon a case directed for their opinion, ha4 

(1/) Cooper r. Denne, 4Bro. C. C- 80. 1 Ves« jun. 5^5. 
S. C. (1792.) 
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certified that the vendbr had the absolute interest 
at law^ in the lease in question^ the Lord Chan* 
cellor remarked^ («) that the particular expression of 
the certificate was intended as a caution to him> 
and suggested a trust behind for parties not be- 
fore the Court ; that when he sent it to law, he 
thought it a very doubtful question, and that he 
eould not force a purchaser to take a title upon 
which he entertained great doubt. Ah act of par- 
liament was afterwards obtained for perfecting the 
title. 

Some leasehold houses having been taken under 
a sequestration, (a) which issued for want of an an^ 
swer to a bill against a surviving executor and de« 
Visee in trust, the plaintiffs prayed that the seques- 
trators might be ordered to sell the houses : but 
the Lord Chancellor said, he could not weB compel 
the sequestrators to sell, without at the same time 
warranting the title. The sequestration did not 
transfer the term to the sequestrators ; it was only 
H process to. compel an appearance : he could not 
compel a man to take a title which he was to sup- 
port by a bill for an injunction. 

But in the next case which occurred, (5) where the 
title was to be taken under a confused and obscure 
will, upon which an eminent conveyancer was 
stated to haVe said, that it was unsafe for a pur- 

(z) Sheffield v. Lord Mulgrave, 2 Ves. J. 526. (1795.) 

(a) Shaw v. Wright, 3 Ves. J. 22. (1795.) 

(&) Wam^ford v. Thompson, 3 Yes. 573. (1797.) 

3 
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chaser to rest^ and against which title the Mastef^ 
had reported^ a specific performance was tlecreed,^ 
the Master of the Rolls being clearly of opinionr 
that the will conferred an authority to sell. 

One of several trustees for sale (c) not havings 
executed the deed of trusty nor intermeddled in the 
trusts^ and being unwilling to act^ conveyed aiid 
released all his estate and interest to his co-trustee, 
and afiter wards refused to join in the receipt for 
the purchase money. Lord Loughborough thought 
it had been so managed as to amount to an accept ^^ 
ance of the trust; ((2) and that though the hazard 
probably was not greats he did not know how to 
make the purchaser incur it. 

. Lord Eldon refused (e) to compel a purchaser to 
take a title depending upon the presumption of a 
grant of a portion of tithes from a lay impropria- 
tor; the Court of Exchequer having held that there 

. <c) Crewe v. Dicken, 4 Ves. 97. (1798.) 
. {d) The trustee should have disclaimed. The old doctrine 
veems.to have required the disclaimer of an estate of freehold to 
he in a court of record, Butler and Baker^s case, 3 Co. 25. But 
it Was latelj decided, that a disclaimer bj a defisee bf deed 
Wa^ effectual, Toimson %>. Tickeil^ 3 Bam. and Aid. 31. HoU 
i^jdy J« 'seemed to think that even a deed was superfluous* 
Crewe v, Dicken, was not cited. See also Nicloson v. Words* 
worth, 2 Swanst. R. 355. It maj be useful to stat^ that pre- 
viously to Townson v, Ticketl, deeds of this nature had been 
executed under sanctions wliich placed their efficacy bejond 
doubt, 
(e) Rose «. C^Uand, 5 Ves. 1&6. (1800.) 
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coald' be no presumption upon length of time, evea. 
against a lay impropriator^ though his Lordship 
uras of a different opinion; bat be would not de- 
cree the. purchaser to epter into a lawsuit^ . and; 
try his Lordship's opinion at his (the purchaser's) 
expense* 

Exceptions were taken (/) to the Master's report 
in favour of the title^ involving many tloubtful ques^ 
tions upon the pointy whether the limitations in a. 
wilL dfter the estate for life of the plaintiff^ the^ 
vendor^ were contingent remainders^ or executory: 
devises; the plaintiff contending that they were, 
contingent remainders ; and resting his title upon- 
the destruction of those estates^ there being no 
estate in trustees to support them. ^The Lord 
Chancellor said; that if the purchaser were willing 
to have the opinion of a court of law^ he would very^ 
willingly send it to law : but he did not know how 
to compel a purchaser to take a title he must go to 
law for immediately. Adding^ that he did not much 
like a tenant for life destroying contingent re- 
mainders^ taking advantage of the want of trustees 
in the will^ and then coming to the court to give a^ 
sanction to that title ; and asked if any case had 
occurred in which the court bad ever, established 
such a title^ and forced a purchaser to take iU 
His Lordship afterwards observed/ that it had been 
intended' to bring a bill into parliament to prevent 
the necessity of trustees to preserve contingent^ 

(/) Roake v. Kidd, 5 Ye%; 647. (1800.>. 
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remainders : but that thid intention was never car- 
ried into effect. 

The observations thrown out by the Court in 
. this' case have given rise to an opinion^ that titles 
acquired by the. destruction of contingent remain-* 
ders cannot be forced upon a purchaser. -This 
point will be considered in discussing the case of 
Willcox v: Bellaers. 

s 

In a case (g*) where the purchaser had raised* a 
question of legitimacy^ theLord Chancdlor observed 
'^ The first objection which I shall consider is, that 
there is such reasonable ground of doubt whether 
the alleged tenant in tail was legitimate, that the pur- 
chaser will not have such a tiUe as this Court will 
call upon a purchaser to take, if a doubt of so high 
a nature exists. I admit there are many cases in 
which a jury will collect the fact of legitimacy from 
circumstances, in which it might be attended with 
so much reasonable doubt, that this Court would 
not compel a purchaser to take' it, merely because 
there was such a verdict. The Court ought to 
weigh whether the doubt is so reasonable and 
iair, that the property is left in his ' hands not 
marketable." 

The late Master of the Rolls decreed a specific 
performance, (A) where the legal title depended »on 

the presumption of a reconveyance, founded on 

/> _ • • • 

(g) Lord Braybroke v. Iriskip,8 Ves. 428. (1803.) 
(h) HiUary v. Waller, 12 Ves. 239. (1806.) 

C 
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length of time^ thfe eth'er drcUmstances tiot fa- 
vouring the presumption; and thi$ decree was 
affirmed on appeal by Lord Erskine. 

A tide being objected to (t) on the gnnind of an 
act of bankruptcy by the vendor^ in executing, 
with a view to the sale, a deed contAining an as* 
^ignment of all his effects; though it did tot 
appear that there was any debt to support a com* 
mission: the Master of the Rolls thought that 
untfl the time fixed by the act of parliatnent had ex- 
pired, it was extremely difficult to give the pur* 
chaser any assurance that he had got an available 
title } not merely a marketable title, but one whicb 
he could take with Ireaisonable safety ; and that it 
Would be hard to oblige the purchaser to^ take a 
titl<e> which the Court could not witrrant to him. 

Ill the above case there was no defect in the 
tide, properly spetddng: but the (pinion of the 
Court was that the plirty could not give the estate, 
as it m^ht ultimately turn oujt to be the estate of 
the assignees. And the Court is in the same si* 
tuation whether the vendor or v^ndcje applies for 
execution of the contract ; for wh^e the vended 
has committed an act of bankruptcy, there is just 
the same inability to give a secure tidq io the 
purchase money, as ther^ was in the abpve lbs* 
tance to give a secure tide to the knd. (k) 

(0 Lowes V. Lush, 14 Ves. 547. (1808.) 

(A:) See Franklin r. Lord Brownlow, 14 VeK. 557. 
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It should seem to be a sufficient ground of ob- 
jection that the written evidence of title does, 
upon the face of it^ import an equivocal title to 
the subject of the contract^ although the inference 
It raises against the title be repelled by extrinsio 
evidence. For in a case (/) where the title was de-» 
rived under a wiU devising the testator's undivided 
moiety or half part of the dwellinghouse^ &c.^ and 
all other his shares^ proportions^ and interest, if anj^ 
in the premises, to the vendors in trust for sale, 
the Master reported in fiivour of the title : but the 
Lord Chancellor considered this a very singular 
description by a person persuaded that he had the 
entirety. And though it appeared by the evidence 
before the Master that the cause of the doubt waa 
accounted for; and there was no circumstance 
shewing that the testator had not the entirety ; and 
if he had^ the words were sufficient to pass it ; yet 
his Lordship did not feel satisfied that this was a 
reasonably clear marketable title^ without that doubt 
as to the evidence of it^ which must always create 
difficulty in parting with it. His Lordship alluded 
to the former habit of the Court ; and said the 
course had varied entirely ; and it had been held 
fepeatedly^ that though^ in the judgment of the 
Courts the better opinion was that a title could be 
made^ yet if there was a considerable or rational 
doubts the Court had not attached so much credit 
to its own opinion^ as to compel a purchaser to 
take the title. 

(0 Stapylton v. Scott, 16 Ve& 27«, (1$09.) 

c3 
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The principle of this decision should, I apprehend^ 
be applied in practice^ with considerable caution. 
The case was a peculiar one ; and there was pro- 
bably some feature in the evidence adduced to 
remove the doubt, unfavourable to the title as a 

marketable commodity. 

» 

. In a case (m) where the estate could only be con* 
veyed, either under a power of sale contained in 
a settlement, made under a reference to the Master 
\o approve of a proper settlement, pursuant to the 
directions of a will, which did not authorize the 
insertion of such a power ; or under the powers of 
a former settlement, of which the object and pur- 
pose appeared to have ceased ; the Master of the 
Rolk held that a good title could not be conferred 
by an exercise of the first power, which appeared 
to have been inserted, in the settlement without the 
sanction of any direction by the testator, or the 
Court ; and that, as to the power in the former 
settlement, it would be attended with ill conse- 
quences to put purchasers upon exercising a very 
nice and critical judgment with regard tp the pur- 
poses for which powers. had been created; and. he 
thoujght that the proposed exercise of the power 
for ' a purpose wholly foreign to the settlement 
would be an undue exercise of it. 

In the following case, (n) Lord Eldon appeara to 

•J 

(m) Wheate v. Hall, 17 Ves. 80. (1809.) 
(w) Blscoe V. Perkins, 1 Ves. & Beam. 485. (1813.) Aad 
see 1 Jac. & W. 569. n. 
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have proceeded upon what he has stated to have 
been the practice of the Court when he first en- 
tered it. Trustees for preserving contingent re- 
mainders joined with the tenant in tail^ after he 
came of 2ige, in suffering a recovery. The Lord 
Chancellor^ after commenting upon the difficulty 
of ascertaining the result of the cases^ as to 
the duties and liabilities of trustees to preserve 
contingent remainders^ said that as he did not 
Und here what he could call a breach of trusty the 
contract must be performed ; and he would not 
go the length of saying that this was a case in 
wbich^ notwithstanding the observations he had 
thrown out^ and though such was his opinion> he 
could not compel the purchaser to take the title : 
biit he would compel the purchaser to take it, 
sinless he would reverse the opinion af the Court, 
which was formerly the course, instead of letting 
off the purchaser upon a doubtful tiUe. 

Where the doubt turned (o) «pon very nice leaini- 

ing as to the doctrine of escrows, connected with 

^he facts as they might turn out in evidence, the 

cases raising nice distinctions upon the effect of 

acts and expressions at the time of the execution. 

Sir W. Grant, after adverting to the nature of the 

^estiohs which might arise, observed, that without 

absolutely deciding eachiof those queatioos it v^as 

ifiufficient to say, that there was so nuii^h doubt 

jupon them^ that the Court would not compel a 

> 

(o) Sloper V. Fibh^ 2 Ves. & B. 145. (1813.) 
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purchaser to rim the hazard of thdr decbion. It 
had been said that ev^y title was ^ood or bad, 
and that the Court ought to know nothing of ^, 
doubtful title : but the Court had adopted a different 
principle of decision. 

We may collect^ however, from the two foHowr 
tng cases, that the Court will sometimes enforce a 
specific performance, even where the title depends 
upon the construction of a devise which rajis^s ^ 
question of some difficulty . 

Freehold estates were devised (p) to G. T. Q. for 
life, without impeachment of waste, with remain- 
der to trustees during his life to preserve contin- 
gent remainders, and after his decease to the heirs 
of the body of G.T.B. ; and for defaultof such issue 
over. A power was given to G. T. B. with the 
consent of the trustees to appoint a jointure. JBy a 
codicil the testator devised a messuage and premises 
held by lease for years (the subject of the conteact) 
to trustees, for such estate and estates, and in such 
manner and form, as his real estates were devised by 
bis will. It was clear that G. T. B. took an estate tail 
in the freehold, but it was contended on behalf of 
a purchaser of the leasehold, that there was a cleai* 
intention that G. T. B. sh6uld take only a li^ 
estate in the freehold, and that |^y the effect of the 
words bi^ reference in the codicil, the same intention 
was inanifested aa to the leasehold, the reference 

(jp) Btmmd&er r. Bagot, 19 V«5. 574. 1 Mer. 371. (1816.) 
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being not to the legal eQect^ but to the estates ii)^ 
tentionaUy given by the will ; and that the ri)le of 
Uw^ which contravened the intentiQii in respect tq 
U)e freehold did not govern the IfSfipehol^ ; and 
it ^as insisted that the codicil was to b^ read a^ 
if it contained an original device of the leasehold^ 
in the same .words a^ were used in the yfiH with 
regard to the real e9tfite.: but SJr W-.Pi^t heldj 
that the device of the leasehold vested it absolutely 
in G. T. B. according to the rule pf law^ that 
what makes an estate tail in reU property consti- 
tutes .an absolute devi9e of a chattel interest ; th^t 
the testator had not said what he considered to b^; 
the effect of the words used by him in devising tlie 
real estate ; and that the law having said those 
words should operate an entail^ there could be no 
substantial difference between the actual use of 
the words in the one case^ and employing them 
by way of reference in the other ; and that the 
testator^ if he had made a distinct disposition of 
the leasehold^ could not with propriety 'have use^ 
all the same words^ and that those which are inap- 
plicable must he omitted. His Honour^ therefore^ 
had no hesitation in saying that a good title could 
be made. 

If it be admitted that a testator is not to be sup- 
poised conusant of the effect of technical rules of 
law, (q) then there was in this case a manifest in- 

(q) ^' One cannot but be ratber astonished at hearing grav<i 
»xiA learned men reasoA that testators are acquainted with the 
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teBtion that the leasehold should not vest abso- 
lutely in the intended tenant for life of the freehold, 
and the impossibility of giving effect to the inteur 
tion as to the one species of property, was not alone 
a* sufficient ground for denying it effect as to the 
other ; for though the testatpr might wish the 
estates to go together, yet it did not appear that 
he meant, if the law, as to the freehold^ took one 
icourse, and his intention another^ that the lease- 
hold should follow the law. The question there^ 
fore seemed to be, whether the intention did not 
require the Court to mould the trusts of the lease- 
hold in conformity to the expressed limitations of 
freehold. 

4 i 

And in a case (r) before Sir Thomas Plumer, 
when Vice-Chancellor, where a testator had de- 
vised to his wife and her heirs certain freehold 
and copyhold hereditaments, in trust thereout to 
pay his debts, &c.; and then upon further trust 
that she should enjoy the estates during her life, 

rules and effeets of contingent remainders, and yet not know 
how tp give a contingent remainder in the common form." Petr 
Lord Thurlow, 1 Bro. C. C. 206, 

^ I think there is a fallacy in the argument, for it supposes 
that the testator knew the consequences of all the words which 
he had used. The same argument was urged in the great case 
of Peryn v. Blakei and in the Exchequer Chvi^ber Mr. Baroa 
.Perrott exposed the fallacy of it; and it was argued that a tesr 
tator cannot be presumed to know the different privileges an- 
nexed to the. several estates of tenant for life, or tenant in taiU^ 
Per Lord Alvanley, 2 Bos. & Pul. 594. 

(r) Marshall v. Bousfield, ^ Mad, 166. (1817.) 
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and after her decease^ that the same should be set^ 
tied by able counsel^ and go to and amongst his 
grandchildren of the male kind^ and their issue iik 
tail male, and for want of such issue^ upon his 
female grandchildren., which should be living at 
his decease: but the testator declared^ that the 
shares and proportions both of the male and female 
grandchildren^ and their respective issues^ should 
be in such proportions as his wife should by deed or 
will appoint ; and for want of such appointment/ to 
the testator's own right heirs for ever. The wife 
by her will appointed the premises in question to 
N; J. F.^ and the heirs male of his J>ody. The 
only account of the first will was Vi, recital in the 
second. At the date of the first wiU^ there w^ 
only one male grandchild : but two more, of whoin 
N. J. P. was one/ were born before the date of 
the second. It was objected that the first .will 
created an executory trust, under which N. J. F. 
would be made tenant for life, with remainder -to 
his issue, in a course of Btrict settlement ; to which 
it was answered^ that a man could not give ah 
estate for life to a person not in esse, at the death of 
the testator; and it was stated that in an important 
case on the Duchess of Marlborough's will, not 
then in print, (but of which the profession has since 
been favoured with a correct and copious note) (r) 
Lord Northington said, " A man, who is not by 
law allowed to lock up property, cannot by a power 
give to another a key to lock it up/' His Honour 

(s) Duke of Marlborough v. Earl Godolphin, Edea404. 
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iras of opinion^ that the words '^ in tail-miUe^'' ap« 
I^ied to the grandchildren^ and that no language 
was used which had been held in other cases to be 
Indicative of an intention to give only an estate for 
life ; that unless the grandchildren took an estate 
tail^ tiiie limitation^ so far as respected N.J. F. 
who was bom after the testator^s deaths would be 
vmdj as being too remote ; and that the only mode 
of giving an estate tail male to the children would 
be by giving an estate tail inaJe to the parent^ 
which^ unless barred^ would descend on his issue ; 
and that this was the only way in which this exe-^ 
cutory trurt (for such his Honour admitted it to be) 
could be carried into execution. His Honour 
therefore held that the inteiU was to direct a setr 
tiement to the grandchildren in tail male^ the pro- 
portions to be named by the wife^ and that a good 
title might be made ; adding, that he did not imr 
peach tiie prineiide that the vendee is not bound 
to take a doubtful title. In suf^ort of this con- 
struction bis Honour referred to Blackburn v. Sta- 
bles, (0 and Roe v. Grew, {u) 

This appears to be rather a strong-featured case. 
The contents of the first will were collected from a 
recital in the second. The words '^ which should be 
living 9iL his decease'' might perhaps, without offer- 
ing much violence to the context, have been ap- 
plied to the male, as well as the female grand- 

(0 2 Ves. & Beam. 367. 

(u) 2 Wils. 322. l^fra^ Sect Vll. 
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children ; (v) and supposing that to be the true con- 
struction^ the title was bad. It can hardly be con- 
tended^ that a more formal settlement (which ac- 
cording to the established doctrine would be a strict 
settlement (a:) ) was not contemplated. The wife 
was to fix the proportions to be 8o settled iqion 
each stock. On any other su^[K>sitiony the wordsv 
so anxiously providing the assistance of able coun- 
sel, (y) were thrown away. The testator had not 
taken upon himself to be his own conveyancer. 
He could not mean a settlement in the very words 
and form, which he had employed. But if male 
grandchildren bom after the testator's decease 
were withia the gift, the opinion of the Court as 
to the estate taken by N. J. F. may be supported 
on another ground, — the doctrine of cy-pres. 
In the case of Humberstone v. Humberstone/ (e) 
where the trust was to convisy lands to A. for life^ 
then to his first son for life, then to the first son of 
such son, &c. ; remainder to the second son of A., 
and his first son, &c. ; the Court approached as near 
to the intent as the rule against perpetuities would 
/allow, by directing a strict settlement upon such 
sons of A. as were living at the testator's death, and 
limiting an estate tail to his after-bom sons. Roe 
V. Grew, which was the case of an executed legal 
devise, not transgressing the limits respecting per- 

(v) See ^ Yes. U9. 1 Eden 119^ 
(x) IttfrOf Sect. VI* note on executorj trvflts- 
(jgf) See Sastard e« Proby, 2 Cox's Ca* 6. 
(z) IP. Wma. t32. St Vera. 737. F^ec* Chan. 455. as ex- 
plained 4 V^s. Q3S. 1 £den. 432. 
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petuities^ 6eeins to have had no obvious applica- 
tion; and the doctrine laid down in Blackburn v. 
Stables must not^ after what has fallen from Ltord 
Eldon in Jervoise t?. Duke of Northumberland^ (a) 
be too hastiljr admitted^ as an accurate statement 
of the principles applicable to the construction of 
,elecutory trusts, (b) 

In a ea^e^ (c) where the Master reported against 
the title on the ground that a certain deed^ whereby 
the premises in questioti^ together with certain 
personal chattels^ had been conveyed and assigned 
hy the owners, who were traders,; upon trusts for 
sale for securing money, i^nd under which deed 
the premises were sold, amounted to an act of 
bankruptcy ; the Vice-ChanceJlor was strongly in- 
clined to think that the Master was wrong, and 
that where th6 delay of possession of personsd 
chattels is consistent with the deed, and the deed 
is made upon good consideration, and bondfde, 
it does not become an act of bankruptcy by reason 
of sut^h delay of possession. If, however, the case 
turned upon that point, his Honour would not 
bind the purchaser upon a question of legal title 
by his opinion, but would send the case to a court 
of law. But ^s the bona fides ^ and consequently 
the validity of the deed, might depend upon ex^ 

(a) 1 Jac. & WaUt. 5^ InfrOj Sect ¥!• «. 

{b) As to purchasers not being affected hj an eqnity arisiog 
ont of the construction of doubtful words, see Cordwell 9. 
Mackrill, 2 Eden 344. Parker v. Brooke, 9 Ves. 588. 

(c) Hartley v. Smith, 1 Buck's Ca. 368. (1819.) 
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trinsic circumstances of conduct^ which it was 
neither in the power of the purchaser or the 
Court to reach^ his Honour thought that a couvt 
of equity ought not to compel the purchaser, to 
accept the title. - 

We have seen that a purchaser has been com- 
pelled to take a title resting on presumption. A very 
recent decision (d) affords another strong instance. 
By letters patent 37 Hen. VlII, the stite of the 
cell or monastery of Bamburgh^ with' its rights^ to 
the late monastery of St. Oswald^ then dissolved, 
formerly belongings was granted^ *' except always, 
and to the King and his successors reserved, all and 
singular the advowsons, donations, presentations, 
and rights of patronage whatsoever, to the said 
cell and premises belonging or appendant."'' By 
fetters patent 8 James 1. the tithes of sheaf aiid 
grain, renewing in Belford, formerly parcel of. the 
late cell of Bamburgh, and to the late dissolved 
monastery of St. Oswald belonging, were granted, 
with a similar reservation of all advowsons, &c. 

• 

The origin of the vendor's title to the ad^owson of 
Belford did not appear ; the advowson was in*- 
eluded in a recovery of 1709 suffered by persons 
who claimed under a will dated in 1681, which 
will did not mention the advowson. - It was com- 
prised in several subsequent assurances, in 177'Jr 
the curacy of the chapel of Belford was augmefit* 
ed, with the consent of the governors of Queen 

(d) Gibson v. Clark, 1 Jac. & W. 159- (1819.) ' 
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Anne's bounty^ by the pd£tr6n (imder whom the 
Tetidor claimed) and three presentations had been^ 
made by him^ and his representatives^ in 1775, 
179S^ 1803. In the episcopal regpistry no pre-- 
sentation was to be fonnd earlier than 1775. The 
Lord Chancellor was of ojHnion^ that if the title of 
the family were evidenced by conveyances, tfnd 
deeds for a period of nearly one hundred and forty 
years^ and there had been three presentations by 
them^ and none by the Crown^ this was a cage in 
which a jg^rant would be presumed^ and over^ruled 
the exception to the Master's report^ which vm» 
in fiivour of the title. 

Nor will the mere circumstance that the pro>-» 
fession is divided in opinion upon a pointy be suf* 
ficient to stamp the title with the character, of 
doubtful. For in a late case (e) before the present 
Vice-Chancellor^ his Honour compelled the pur^^ 
ehaser to take a title depending on the destruc^ 
tion^ by the tenant for life^ of a power of appoint-^t 
ing to his children^ it appearing to him^ as the re^ 
suit of the authorities^ that such powers might bt 
extinguished by the donee. 

And in a later case (/) upon appeal from the Vice- 
Chancellor's decree^ allowing exce^ons to the 
Master's report against the title^ LcNrd Eldoir 
considered that where an equitable tenant iit 

(e) Smith v. Death, 5 Mad. 371. (1820.) 

(/) Nouaille v. Greenwood, I Turn. 26. (1822.) 
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tail makes a mortgage in fee^ and ftfterwards^ 
suffers a recovery, without the concurrence of 
the mortgagee in making the tenant, the want 
of such concurrence is not a sufficient ground of 
objection to the title. Yet the point had been 
treated as doubtful, (g) It appeared that the estate 
had been in mortgage to Sir S. Smythe; one of 
the Barons of the Exchequer; and his Lordship 
thought it would be a strong thing to say that the 
title was not then examined, and that we ought to 
give credit to men of eminence in the profession 
who were dealing for their own security. Upon 
this it must be observed, that the acuteness of great 
lawyers in relation to their own legal concern^ 
has never been the subject of eulogy. Although 
it could not be said that ingenuity might not find 
objections to the title, yet his Lordship thought 
there was no doubt that it was better than ninety*, 
nine out of a hundred. 

It will appear from these decisions, that, although 
the general principle is well established, and pro^ 
bably grew np with the jurisdiction of equity for 
the specific performance of contracts, it has not 
always been applied with uniform strictness : but 
purchasers have in some instances been compelled 
to take titles, which the Court could not warrant 
to them, and which were fiur from being abov^ 
suspicion. 

(g) ^^® ^^^^* Fearn. C. K. 59. n. ^' Upon, this point great 
opinions have differed) and still continue to differ.". 

3 
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The principle ba& not been pushed so far as to 
preclude the Court from determining even much 
agitated points^ on which a difference of opinion 
has long existed in the profession. If the Court 
sees . that the doubt has no foundation in autho- 
rity^ or principle^ that it is riot a rational arid con- 
siderable doubt^ it will not submit its ownjudg* 
nient to the floating opinion of others. 

_ ^ 

The Court has never said that a specific perr* 
formance shall not be decreed because the title de- 
pends on abstruse learning, or subtle distinctions^ 
to be collected from a mass of authorities^ providied 
the result of that learning, and those authorities^ di- 
ligently examined^ be clearly in favour of the title. 
Tlus can no more be a valid ground of objection^ 
thietn that the muniments of title are voluminous, 
and intricate. If^ indeed, the acknowledged prin- 
ciples and application of the authorities in point 
do not exclude a moral probability that different 
judicial minds, fully possessed of the liaw of the 
case, might arrive at different conclusions ; then^ 
however strong the opinion of the individual judg^ 
may be, he will not decide a litigable' questidn> 
where his decision would not be final. The doc- 
trine^ thus stated, will appear to lodge an abund- 
ant discretion in the judge, if it be. considered that 
the opinion of the Court in every case will depend;^ 
not only upon its own powers and perceptions^ but 
its estimate of the powers and perceptions of others, 
and that the serious doubts of one judicial mind 
may be the sport of another. ' 
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^ In suits for the specific performance of eon-: 
tracts^ it is always in the discretion of the Court 
whether a specific performance shall be decreed 
6t not. (i) The CoUrt is at liberty to look into the 
circumsta^ncefit^' amid i^ee whether in all respectia it is: 
fit to interpose^ and whether the consoicince of the 
Court is bound ;{k) there beings a marked distinction 
between a bill seeking a specific performance/ and' 
a bill seekin]^ to set aside an agreement : but still 
this discretion^ like every other discretion rested in^ 
the Courts mustbe^ in some . measure^ under the. 
guidance aind controul of precedent. ][t is not an 
arbitrary^ capricious; distretioii : but must be re*- 
gukt^ upon grounds that will make it judicial. (/) 
For though it be trup^ that equity is to be ad- 
ministered '^ sectmdum discretionem boni viri ;"•— j 
yet when the question is asked^ ^' Vir bonus est 
quis ?'*— The answer is, — " Qui consulta patrum^ 
qui leges juraque servat.^' (m) 

There is, perhaps, no discretionary power en- 
trusted to the Court which the interests of a com- 
mercial nation require to be exercised with more 
circumspection. An undue leaning to either side 
must be alike unfavourable to the free circulation 
^f property. But when we consider that the ne- 
cessities of mankind often compel them to sell^ 

<0 4 Bto. C. C. 87. 

ik) 1 Cox's Cfu 406. And see 2 Cox. 77. 

<0 7 Yes. 35. Per Lord Eldon. 

im) 3 P. Wms. 753. 1 Eden 214. 1 Fonb. Eq. 5th edit« 
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while inclination more frequently leads' them to 
purchase^ and that. in nine cases out. of ten the ob- 
jection 'proceeds from an unwillingness to fulfil a 
contract deliberately, entered into^. rather .than an 
apprehension of being disturbed in the, enjoyment^ 
or impeded on a resale^ it seeois reasonable :that 
a court of conscience should incline^ if any bias; 
be allowable^ in favour of the title. Estates a^e; 

• 

not .only withdrawn from commerce^ but iheAwJifel*-; 
ship is in a great measure suspended^ till they are 
not unfrequentiy rendered worthless for the pur- 
poses of enjoyment^ in consequence of that excess 
of refinement to which the ingenuity of later times 
has wrought up the law concerning the evidence 
ef title; and which stands pppos^d to the soundest 
policy, and the best interests pf the countrj', .. 



.>> 
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SECTION 11. 

Construction of the Devise in Willcox v. Bellaers. 

/■ 

General Principles applicable to ^^ Heirs of 
the body" in Devises. 

Powers of appointment consistent with Estate 
TaU in the Donee. 

Of necessary Inference or Implication. 

Of Words of Limitation in Fee engrafted 
. upon '' Heirs of the body/' 

Of Words introducing an Ulterior DisposUion. 



The devise in Willcox v. Bellaers operated either 
to give an estate tail to H. T. Willcox^ with a 
power of appointing among his children ; (a) or^ 
to give him an estate for life^ with a like power^ 
with a contingent remainder to his children in fee^ 
(reading ^' heirs of the body" as synonimops with 
'^children/') with alternative contingent ^emain- 

(a) It is observable, that on the execution of the power^ 
the appointees would have taken the fee by force of the de- 
Tise, and that the donee had no option as to the ij[uantit}r of 
interest to be taken, but was merelj to determine the shares. 
This circumstance was insisted upon in argument : but any in- 
ference to be drawn from it must be purely conjectural. No 

arguments are offered as to the effect of the recovery in extin- 

. . - ... . ■ 

guishing the power, because that point must be considered as 
set at rest by the decision of the Court in Smith v. Death, 
S Mad. 371 ; by the reasons advanced by Mr. Sugden, Treat* 
P9W* 3d ed« 73., and by the general sense of the ptpfesdon. 

D 2 
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ders to the daughter and her children^ constituting 
what is termed a contingency with a double as- 
pect. (6) 

k 

If H. T. WiDcox took an estate tail, the re- 
covery of course acquired the fee ; and if he took 
for life only, the remainders to his children, and 
to the daughter and her children, (which, as he 
was a bachelor at the time of suffering the re- 
covery, were all in a state of contingency) were 
defeated by the destruction of the life estate, by 
which th^y were supported; and the vested re- 
mainder in fee, (c) which passed to him under the 

(b) Feam. Conit. R. 295. 

(c) It is clear that so much of the fee as was not immediately 
disposed of under the limitations, (and an estate for the life of . 
WiUco)c onlj was so disposed of,) would, in the absence of a 
fesidoarj devise, have descended to the testator's- heir,^ subject 
to. be divested by the happening of^he contingency, , Feam. 
C» R. 274. This portion of the fee, being previously disposed 
of in event only, passed by the residuary devise ; it was properly 
B. remainder. The effect, I apprehend, would be precisely 
the same, if the devise were to A. for life, remainder to him in 

« a 

fee : but if A. shall have Children, then, from and after his de- 
cease, to such children in fee ; and in default of children, then, 
from and after his decease, to other objects. These latter limit* 
ations would, I conceive, be alternative contingent remainders. 
By changing the order of the devises we do not chai\ge the na- 
ture of the estates. It must be immaterial whether the imme* 
diate fee, expectant on the life estate of the first takjer, pass^fi 
by a residuary devise, in a subsequent part of the will^ or by. ^ 
specific gift which immediately follows the limitation for life. 
The juxtaposition of the gift for life^ and of the vested, remaio* 
der in fee, cannot exclude, or affect, the construction of the eon^ 
tingent limitatiQns. Indeed i% may be a fvu^ti^^ irhethejr.jthii 
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residuary devise^ (</) was reduced into posses6ioii> 
discharged of ail the limitations of the will. On 

would not be the more accurate mode of framing the disposition, 
as it seems to convej- a clearer idea of its legal effect. Accord- 
ing to the -language of the Court in Plunket 17. Holmes, Sir Tv 
Ray. 28* A. would have the fee in such sort as not to confound 
the life estate, . but that there would be an hicUus to let in the 
contingency when it happened. 

In most of the cases to be found in the books, where the fee 
has been gained by the destruction of contingent remainders, 
Hie person destroying them took the immediate fee by descent 
as heir at law of the testator. As in cases circumstanced like 
Willcox V. Bellaers, it is often doubtful whether the devise 
creates an estate tail, or an estate for life, with contingent re« 
inainders, a recovery is the usual assurance ; and the expres- 
sion '^ barred by the recofvery*^ is sometimes used in srpeaking 
of the destruction of the contingent estates ; (see Denn d. Web]^ 
* V. Puckey, 5 T. R. 299.) But this expression conveys an er- 
roneous idea, inasmuch as the remainders are excluded by the 
coalition, by the act of the party, of the estate for life, and the 

ft 

immediate remainder or reversion in fee ; and this effect (as is 
well explained by Mr. Butler, Feam. C. R. 6th edit: 321* n)-, 
would equally result from a common conveyance by lease and re* 
lease. I have noticed this point, because it has occurred to me 
in practice to find that persons, not thoroughly conversant with 
the doctrine, have been misled by this inaccurate Iwguage. ' It 

might lead parties into the fatal mistake of destroying the life es* 

• 

tate and contingent remainders, and accelerating the right of aii 
adverse vested remainderman or^reversibiier. If the tenant for life 
has the immediate vested fee, either by descent, or under a spe- 
cific or residuary devise, or by any other means ; or if it be vested 
in another person willing to' cQncur ; the contingent remainders 
may be' defeated; and, as it la conceived, a clear marketable titl^ 
to the fee simple acquired by an ordinaiy conveyance. But this 
observation must, of course, be confined to devises of the legal 

estate. 

^ id) Doe d. Wells v. Scott, 3 Maid, and SeL 300. 
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either construction^ therefore^ it is conceived that 
H. T. Willcox had a clear title, (c) 

9 » 

The only mode of defeating his title^ would be 
to construe the devise as giving him an estate for 
life, with a contingent remainder to his children 
in tail, (f) in which case /the remainders over, 
being limited after an estate tail only, would of 
course be vested, and be reduced into possession 
by the operation of the recovery. But there is 
clearly no room for this construction. 

. If any proposition in law be capable of de- 
monstration, the proposition that H. T. Willcox 
took under this will an estate tail appears to be 
demonstrable. 

That a legal limitation to heirs of the body, 
uncorrected and unexplained, and preceded by a 
legal freehold in the ancestor, cannot operate by 
purchase ; (g) that an express declaration (A) that 

(e) See 1 Smith 392. 
. (/) Doe v: Reason, eked 3 Wils. ^4. Smith v. Horlock, 
S Marsh. 405. 7 Taunt. 429. Murthwhite v. Barnard, 2 Brod. 
and Bing. 623. (Qy. this case.) 

(g) Shelley's case, 1 Co. 93. As the rale seems to have been 
lost sight of in the modern cases, it may be useful, or at least en- 
tertaining ^^ as a matter of curiosity," (5 T. R. 306.) to state it as 
laid down in the case from which it takes, its name. ^^ And as to 
what hath been objected, that forasmuch as the limitation was to 
the heirs males of the body of Edward Shelley, and the heirs 
r males of the body of such heirs males, the heirs males of the body 
of Edward Shelley should be purchasers ; for otherwise the 
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the ancestor shall titke forJife, and no longer, (i) 
and the heirs of the body an estate in remaindier, 
as purchasers, (A:) is wholly . ineffectual to exclude 
the application of a rule of law, which has for its 
essence and object the disappointment of. that in- 
tention ; that to establish an intention that heirs 
of the body, as such, shall take by purchase, after 
an estate of freehold in the ancestor, is, in eflFect], 
to supply the very circumstance which imperatively 
demands the application of the rule ; (I) that the 
idea of a class, or denomination of persons, to 
take in a course of succession ordained by law, 
is so annexed and appropriated to the words " heirs 
of .the ][>ody," that the mind with difficulty recon- 
ciles, itself to any other interpretation ; (m) that an 
intention to use the words in a sense different frotUj 

subsequent words would be void ; the defendant's counsel an* 
swered, that it is a rule of law when the ancestor by any g\fi 
or conveyance takes an estate of freehold ; and in the same gift 
or conveyance an estate is limited^ either mediately or imme^ 
diately^ to his heirs ^ infee^ or in tail; that always, in- such cases j 
the heirs are words of limitation of the estate^ and not words 
of purchase. So inasmuch as- in this case Edward Shelley took 
an estate of freehold, and after an estate is limited to his heirs 
males of his body, the heirs male of his body must of necessity 
take by descent.^ andeannot be purchasers " 

(h) Harg. Tracts 562. But see 1 Eden 366. Infra^ Sect. VI. 

(0 2 Lord Ray. 1440. Thong v. Bedford, 1 Bro. C. C. 313. 
Roe V, Bedford, 4 Maul, and Sel. 362. 

(k) Papillon v* Voice, 2P. Wms. 471. Coulson v, Coulson, 
2 Stra. 11'25. And see 1 Eden 365. 

(IX Prest. .Est. 282. 

(m) See Lord Holt's opinion quoted in Goodtitle v, Herrli^^ 
1 East. 164. See also 3 T. R. 493. 5 T. R. 306. t 
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6r opposite^ to this their legal and natural import 
can never be inferred from the words ttieni^* 
selves (n) nbr merely from an intention^ howet^r 
manifeitj to use them as words of 'piifchasd, but 
that their application must be directed^ and coti- 
finied^ by express words^ or necessairy inferetice or 
imfiUcatioii^ to ol^ects of a particular designation/ 
ap the iiMlLvidual.treirat the decease of the ances- 
tor^ sons^ children, &a ; (o) thai expressions which 
do not refer :to thevobjecta to take/ but the mode 
ef taking, /which do' hot disaflhm the intention^ 
^hatla clslss.of persons is designed tiy take 'in the^ 
chiEur&cter of heirs i>f the ancestofy ' but merely as- 
sume to regulate . the coarse of devolution* are to^ 
be rejected^ as incompatible with ajgift' to all the 
declared objiects of the testator's bounty ; (p) and 
that the words '^ heirs of the body/' operating un- 
ejcplained as words of purchase^ ve^t the estate in 
the person first sustaining the character of heir, 
with a capacity of transmission through the whole 
line of heirs of the body of the ancestor, (q) AH 
these are principles^ so clearly deducibl^ from the 
rule in Shelley's case, and a long train of judicial 
readings upon that rule, that it may seem idle to 
repeat them here, and worse than idle to suppose 
that their authority, in cases fdliog within the 

• - I ■ ■ 

(n) Hodgson v. Ambrose, Doagl. 343. 
(o) Jeiam V. Wright, 2 Bligh. h Infra'Sect. V. 
(p) lb. and see Poole v. Poole, 3 Bos. and Pull. .620. . 
(q) Mandeville's case, Co. Litt. 26. b* Southcot v. Stocnrell, 
iMod. 29;6.,«37. ,Ereeiiu3J6. %6. . \ 
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ftope <)f tb^r applfeationi can ever be the subje^ 
of judicial doubt w ; 

Yet> in truths it is fit the very being of these 
principles, and of the rule itself, that tho$e deter- 
minations^ whichi under covert of z^i^l or tender* 
tiess tor the intentif^^v build distinctions on circum>- 
stances too feeble to aupporit tbein> and elude the 
operation of.the rule, without denying its authority 
as a (fettled rule of property, are; obliquely level- 
led; and at the very instant in which the Court 
of King's Bench declared, in Doe dem. Strong 
V. Goff, (r) that, as their judgmenj; proceeded 
on the special cii'cuinstancep of the jcq[9ej it would 
not interfere with former decisions ; they were 
aiming a mortal blow at the established sense of the 
words ^' heirs of the body," and thereby essaying 
to shake one of the pilUrs of the rule. 

..... • .x,»»> 

:» • 

It may be safely assumed that the words '^ heirs 
pf the body'* were never employed, by any tes- 
tator, as strictly synonimous with- .children. . The 
great majority atlea^t of,testatoi:s eiinexjto.those 
words an idea, which is not satisfied bytlmttramr 
latiofij {bs it has been termed, (i?),.bttt>: in fact, 
substitution of another term ;) and something, 
amounting to demonstration plain^j should be re- 
quired to shew, that they are used. : to designate 
objects whom^ whether we r.egard tbeirlegal or 

(r) 11 East. 668. 

(tf) Per Lord EUenborough in Doe v. Jesson, MSS. 
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natural acc'eptation^ they so inaptly and untruly 
describe. To stamp the words with this meaning^; 
it should clearly appear on the face of the will^ not 
<)nly that the testator used them as words of pur- 
chase^ but that the very objects whom the term 
imports were not in his contemplation^ to take 
either by purchase or descent; that the idea of 
child existed in his mind unasdociated with that 
of heir. This position^ if not fully borne out^ as 
I conceive it to be^ by the decision of the House 
of Lords in Jesson v. Wright^ (t) seems to be so 
clearly founded in law. and reason^ that to deny it 
must involve a denia} of some of the first principles 
of legal and rational interpretation. 

The circumstances^ from which the arguments 
to disprove the proposition^ that H. T. Willcox 
took an estate tail, must be drawn, are, — 1 . The 
power given to him of appointing among his 
children. 2. The words '' their heirs and as- 
fiigns*' superadded to the words '' heirs of the 
body.'* 3. The words introducing the devise over 
to the daughter, and her issue. 4. The legacy 
given to the daughter, in the event of the son^s 
living, and having children *^^ as aforesaid.*' 

I. The circumstance of a power being given to a 
devisee, authorizing acts within the scope of that 
ownership which an estatie tail confers, has never 
been admitted as a valid argument against a con- 

(0 Supra^ 40. 
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structive ' estate tail in that devisee; much less 
can it be allowed to controul ' the fixed operation 
of an express gift to heirs of the body. Ii> Seale 
V, Barter (u) Lord Alvanley observed ; — '^ It was 
argued that the power would be altogether un- 
necessary^ if an estate tail wel*e already given, 
since it would be in the power of the tenant in 
tail to dispose of the' whole estate in such man- 
ner as he should think fit, by cutting off the in- 
tail : but it may be observed that the power adds 
some operation, since it enabled the devisee to 
dispose of the estate to his children, without going 
through the forms of a recovery." 

: And in the late case of Jervoise v. The Duke of 
Northumberland, (v) Lord Eldon stated his sen- 
timents upon this point in strong language. ^' It 
cannot be doubted'* (said his Lordship) ^' either 
upon principle or authority, that such powers as 
these, (powers of portioning) may be given, and 
usefully given, to a tenant in tail ; and that in 

'■ (u) 2 Bos. & Pull. 485. The testator declared his i?ill to. be 
that'all'his lands and estates should after his decease come to his. 
son J. S.9 and his children lawfully to be begotten, with full 
power for him to settle the same by will or otherwise on them 
or any of them as he should think proper, and in default of 
such issue, over. The testator had no child at the time of / 
making his will. Held an estate tail in J. S., with a power of 
appointing to his children in fee. 

(v) 1 Jac. and Walk. 559. Stated and considered infray 
Sect, yi.(n) 
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maxiy' cases powers aite given Twhich^ in one sense 
may be said to.be given unnecessarily) to a te»- 
ilant' in tail ; but w'hich^ enabling him to do eetr 
tain acts more expeditiously^ more certainly^ and 
in a less expend ve way^ «nd to do those acts> 
though he does not think it proper to destroy the m* 
tatJQi tail^ (to) may be quite consistent with his having 
an estate tail: But then^ thinking on the safety of 
a ptti^6haser^ it must be recoHected^ and it cannot 
be doidrtedj thattoch circumstances may have cdu"* 
sidenble weight \Hth mliny judicial minds> and a 
greater weight thaii they hav6 with me/' The 
concluding sentetice must not'be understood as an 
admission^ that powers of this nature can furnish 
even la reasonable ground of doubt, inhere the' wdrds 
of the devise are such as would 6learly create aii 
estdte tail. In the case which called forth these 
observations^ the devise was open to different con- 
structions ; and his; Ldi-dship^ inclining to regard 
the' words '' to be intailed'' as directory, pointing 
theirefdr^ at a strict Settlement, merely n^eafit to 
say, that by some judicial minds the power might 
be thought to strengthen tjhat indication. These 
observations, which w^nt to lay the powerd out df 
considerktidn, even in a case where the question 
.was, whether an executory trust was created, (cases 
in which such powers appear to haye sometimes 

(») Tkose who rely upon the power^ forget the principle 
that the law looks to the continuance of estates, and presumed 
that the first taker at least will not defeat the intail.' This prin- 
ciple is remembered for another purpose. Injroy Sect. Vll'. 
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exerted a decree of influence) shew very strongly 
the low estimate formed by his Lordship of argu-^ 
ments dniwn from such a source. 

# 

. Indeed^^ no jjudicial mind can attribute any im- 
portance to the introduction of such powers^ (ex^ 
cept, perhaps^ in combination with other cir-: 
cumstances» of a less equivocal character) with-; 
out disturbing a long train of authority^ in which 
they have be^n' pronounced quite consistent with 
the intention of giving an estate tail to the doneeJ 

In Broughton v. Langley (^c) it was resolved^ 
^^ that a power to make a jointure does not ne- 
cessarily exclude an estate tail^ or intent tf> give. 
it> because tenant in tail^ without discontinuing or 
barring the intail^ cannot make a jointure; and 
so this power has its use/*(y) There are nu- 
merous authorities in the books to the same effect;, 
and even powers to grant leases^ which tenants 
in tail are enabled to make by statute^ have not 
been allowed to repel the intention, to giv^ an es- 
tate tail to the donee of the power, (z) 

(a?) 2 Salk. 679. 

Of) It ' has beeili suggested to nle that there maj be cases ia 
which soich a poller would be ^xtremelf useful, as where, teuiuit 
in tail, with remainders over, marries in Tacation, of whu^h ai| 
instance occurred in practice. The intail being legal, so, that 
the wife would hf^ dpwi^iile^the object was secured as fiur as pos- 
sible by putting hfer on the one hand, and the issue in tail aad 
tHe Irenudttdermen on l£e other,' to their mutual dectioti ; dowef 
ai^nsfe >jiiitllre. 1 

^AsiiiH^tV., Colemao, 9 V#iii« 6?0. I F. Wms. 142. 

1 
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The power in this case is to appoint to children ; • 
and^ in. default of appointment^ the estate is limited 
to the heirs of the body. It is clear that child-i 
ren^ taking by appointment^ must take as pur- 
chasers ; ai^d it is thence 'attempted to be inferred^ 
that the objects to take in default of appoint- 
ment must also have been intended to take in^ 
that quality. 

' It may be admitted that the testator did intend 
the objects of the gift in default of appointment* 
to take by purchase ; nay, that he has clearly ex- 
pressed such an intention, without at all advancing 
the argument iagainstan estate tail in H.'T. WiU- 
cox ; for, in order to exclude the rule, there must 
be a clear indication of intention, not merely '^that 
'^ heirs of the body" shall operate as words of pur-* 
chase, but that they shall so operate in favour of 
objects whom the law can recognize as purchasers 
under that designation; since, if the intention 
be that the class or denomination of persons, of 
whom the term is properly descriptive, shall take 
under it, the law will immediately fasten upon' 
that intention to vest the inheritance in the first 
taker ; and the more apparent such intention 
is, the more stubborn and inflexible the rule will 

become. 

. . ■ ■ . .. > 

That the term '' heirs of the body" ?nay be used 
in a will, not merely in a qualified or limited sense^ 
biit in a sense foreign to its legal and natural sig- 
nification, ^€ descriptive of other persons than heiis> 
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is not denied; (a) A testator may pervert and mis- 
apply the language of the law : but a testator^ 
speaking that language^ must be understood to 
speak it according to its fixed and acknowledged 
import^ unless . he distinctly apprise us of his in- 
tention to use its words and phrases^ as the signa 
of other ideas than those^ which authority and 
usage have annexed to them. (6) This must not 
be left to presumption or probable inference^ (c) 
but/must be placed beypnd all doubt ; and in pro- 
portion, as the words have a more certain and ap- 
propriate .meaning, stronger evidence will be re- 
quired to force upon them a different signification. 

There is no word in our law^ of which the sense 
is better ascertained^ or ought to be moresacred^ 
than the word '' heirs." A testator intending to 

(a) Lisle V. Gray, % Lev. 223. Lawe v^ Davies, 2 Ld. Ray. ' 

1561. Goodtitle v. Herring, 1 East. 164. But see Poole v. \ 

Poole, 3 Bos aud. Pull. 620. (all stated and considered, infra^ 
Sect. III.) i 

(&) ^^ It would confound the use of all language, and introduce 
the greatest barbarity and confusion, to make words stand fof I 

ideas, in opposition to the sense which usage has put upon them.'! 
Fer Wilmot, C. J., Wilm. 27d< — ^Mr. Feame, in an admirable 
•pinion on the validity of an equitable recovery, 1 Coll. Jur. 238. 
expresses himself upon this point with equal force, and greater 
elegance. ^^ A confusion of terms in any science tends to con- 
found the science itself, by destroying that precision of ideas, 
that distinction among its objects, which is the very ground- 
work of all knowledge. Nomina si perdasy certe distinctio 
rerum perdUur.^^ 

(c) See Prest. Est. 279. 
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designate childnen, and chfldren bnly^ codd'nol 
ivefl wAhci a tfend kss fitted for hb purpose. 

Tlus latigfiagef of tfre bobkaf^ enforcing thci ne-^ 
cessity of such a etear* eij^ession of latent^ av 
cannot be mistaken/ ih oirderto contronl the wbnte 
'' heirs of the body^^ is* strong and uniform. la 
Poole t). Poole {d) it is laid dbtm^ that to controal 
liheseiirords^'theUhtentmifst appear so plainly that 
Bi> one oaA misuVidiH^'tand it ; and even those judges 
who hav6 she\tn^ by their decisions at leasty rtiie 
lAost marked disinclination to countenance the r^gU^ 
rules of laWi hs:ve^ in effect^ • admitted that in cbiH 
atruing these words to mean children^ we reject 
48 weH their tegal> as tiieir ordinary and natural 
import; {e) and that snch a construction: caii oiAf 
be warranted by a' clear indication of iHtention;(j|f') 
But here the power^ so far from warranting such 
construction^ seems to put a negative upon it 

* • " - 

The argument attempted to be founded on the 
powerj^ against the acceptation of the words ^^ heirs 
of the body" in their proper sense^ may be thus, 
stated : — ^that the words of purchase in the powei; 
must govern the construction of words of limit-^ 
afion used in the gift in default of appointment ^ 
and that where a 'testator^ in framing a power^ de- 
fines the objects by a word of purchase/ clearly 

f 

(£0 S Bos. and PuU. 627. 

(e) fer Lord Elleiibomiigli, Doe v. Jesson, 6 Maiilo' imd 
Selw. Q5. 
C/) Per Bailej, J. f6. 
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descriptive of the first generation ^nly^ affid theft, 
plroceeding^ to dispose of the estate in defauk of 
appointment, employs words of limitation^ having 
a settled import, which embraces the whole line of 
descendants, be nnisft foe taken to intend the' same 
objects in both cases, and his own gift must be 
measured by the extent of the power which he 
has confided to another. But thus to cut down 
the words '' heirs of the body/' upon no other 
ground, than that they occur in a limitation, which 
foHows a power of appointment, extending to child- 
ren only, is, to offer them gratuitious Violence ; 
to reject the fixed signification of words, without 
any of the indicia commonly required to controul 
it. Where a testator, ia two distinct limitationt, 
different in their nature, the one a power, and At 
other a gift, has used different terms, capable, ac- 
cording to the rules of law, of carrying the estate 
to different classes of objects, the oae class com- 
prehending the other, in different modes,*-^what 
rule, or principle of construction, requires us to 
expound the greater term by the less, and to con- 
strue these limitations as pointing at tbei same ob* 
jects, and the same mode ? 

* 

Upon principle, therefore, it seems clear, that 
the argument built upon the power cannot be sus^ 
tained. The authorities are no less conclusive. 

lo the case of Doe dem. Cole v. Goldsmith, (i) 

(0 t Mtrsh, 6ir. 7 Taunt. «09. 
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which afos6 upon a devise of all the testator's 
mesfsua^Sy lands^ tenements^ and horeditftmeajtoy 
to F. G. for his Ufe/ and from and immediately 
after his decease unto the heirs of his body law- 
&dly to be begottaii^ in such share^i^ manner^ and 
fwrn^ as he should by will or deed appoint; and in 
default of such heir of his body^ lawfully to b^be^ 
gt>tten^ then^ from^ and immediately after hi« d^;^ 
cease^ the testator gave and devised his said real 
estates, (Jc) hereditaments^ and premises aforesaid^ 
unto J. G. his heirs and assigns for ever. Gibhs^ 
C. J. stated the argument against an estate tail in 
F.G. to be^ that the words '' heirs of the body" mep.nt 
children of F. G.; for when the testator devises to 
the heirs of the body^ of P. G. in such shares as 
the tenant for Ufe shall appoint^ that ' is a gift to 
persons who must be m esse when F. G. was to 
appoint to them ; that the default of such issue must 
therefore be a default of such persons who can 
only be the children^ and that therefore the tes^ 
tator^ by this expression, manifestly means to refer 
to the same persons, who were to take as tenants 
in common under the appointment; not to the 
heirs of the body of the first taker in the ordinary 
legal sense. But the Court held that F. G. took 
an estate tail by implication^ on the ground that 
the testator never could have intended that the 
estate should go over until the heirs of F. G. wer# 



{k) As to the effect of similar words in passing a fecj see 

Roe d. Allport v. Bacon, 4 Maul. & Selw. 360* 

3 
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extinguished. In thi« case^ it will be obsenred^ 
that the words '' heirs of the body" in the clause, 
on which the implication was founded^ were appa- 
rently connected^ by express reference^ with the 
-same words occurring as words of purchase in the 
power. The correct mode of viewing this case, 
however, may perhaps be, to consider the words 
^'unto the heirs of his body in such shares, &c." 
as including a power, and a gift ; (/) '^ heirs of the 
body" being quoad the power, words of purchase;^ 
and quoad the gift, words of limitation ; and the 
word such as referring to them in their latter 
fiense. (m) But on whichever ground the decision 
is placed, it is a strong authority against the argu- 
jnent founded on the power. 

So in Jesson v. Wright, (w) a case which wiH 
be considered at large hereafter, the same ground 
was taken : but the argument, though fortified by 
circumstances of a stronger nature than occurred 



(0 Brown v. Higgs, 4 Ves. 708. 5 Ves. 495. 8 Ves. 661. 
Morgan d. Sarinan v. Sarman, 1 Taunt. 280. And see Crossling 
•so, Crossling, 2 Cox 396. 

(ni) It maf deserve (Consideration whether, upon the authority 
of the cases referred to, the Court would not have been as fully 
warranted in construing the devise to be equivalent to a giff^ 
in default of appointment, to the children of F. G. in common 
in fee, as in some of the cases {infra Sect. III.) where that 
construction has been adopted. If so, the case is an authoritj 
against that construction. 

(«) 2 Bligh 1. //i/z-tf, Sect. V. 

£ 2 
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in Doe v. Goldsmith/ was hot allowed to prevail 
a^inst the rule. 

The principle of the following decisions appears 
to apply, with considerable force, to this species of 
inferential construction. 

A testator devised to the second and other sons 
of T. N., successively in tail male, and in default 
of such issue, to the daughters of T. N. (with- 
out words of limitation) and for default of' such 
issue, to the right heirs of T. N. The daughters 
were held to take life estates. Lord Mansfield 
said, " The Court has no power to strike out the 
word such; — and if they did, what are they to supply 
it with — ^tail general or tail male.^" (o) Yet there 
is as much colour of reason for implying words of 
limitation to the daughters, as for inferring from 
the language of the power a gift to the' children of 
H. T. Willcox. 

And in a case (p) before Lord Eldon, where a 
testator gave the residue of his estate, both real 
and personal, to trustees, and the survivors, and 
survivor of them, and to the heirs, executors, and 
assigns of the longest liver of them, in trust to keep 
the same together till the first day of January 1804, 
and till that period to dispose of the profits for the 

(o) Denne d. Briddon, v. Page, 1 1 East. 603. w. 
(p) Georges r. Georges, MSS. 
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benefit of his daughter^ and grand-daughters^ as 
therein directed; and tben^ as to the final disposi- 
tion of the rest and residue of his estate^ soMevised 
and bequeathed in trust to be kept together until 
the first day of January 1804, he declared it to be 
his will and desire^ that all such parts thereof 
as consisted of real estates, slaves, mules, and 
other stock and plantation implements and utensils, 
should be upon further trust, that his said trustees, 
and the suryivorSji &c. should, immediatiely after 
the arrival of the period aforementioned, divide the 
same into three equal parts or shares, to and for 
the separate use and benefit of his daughter F. L., 
his grand-daughter R. H., and his grand-d&ughter 
S. P. ; whom he thereby willed and ordained to be 
his residuary devisees and legatees in manner and 
form following, (that was to say}^ &c. The testa- 
tor then proceeded to declare the trusts of the re- 
spective thirds in favour of his daughter, ^nd grand- 
daughters, respectively, and their respective^ llfeld- 
ren ; and this declaration was followed by a pro^ 
vise, directing that if one of his threfe residuary 
devisees should die before the period should arrive 
,for making -the. division and allotment, without 
issue, or leaving issue, and such issue should die 
before that period, then the division and allotment 
should be made between the survivors of his said 
residuary devisees aforenamed, agreeable ttf the 
sajne directions, and subject to- the same terms, 
limitations, and restrictions, as "were thereinbefore 
expressed and declared, and that in the same man*- 



54 NECESSARY INFERENCE [sECT. II. 

ner^ as if all three of his said residuary devisees and 
legatees were then alive. And if two of them should 
depart this life before the arrival of such period^ 
-without issue then living as aforesaid ; then he 
declared it to be his further Will and desire^ that the 
whole should be in trusty and to and for the usie^ of the 
surviwrr, or her issue living at the period aforesaid! 
F-L. and S. P. died before the first of January 1804, 
without issue theta living : but R. H. wad living at 
that period. The question was, whether the will 
was to be read as if the qualifying words '' agree- 
able to the same directions, and subject to the same 
terms, limitations^ &c" which occurred after the 
gift to the two surviving, had also been inserted 
after the gift to the one surviving. It was con- 
tended, that necessary * impKcation does not m*ean 
only what arises from force of language, or plain 
logical conclusion ; but that in a moral sense, and 
not in a grammatical sense, it is where there exists 
so atrong a probability of intent, that it would be 
irrational to draw a Contrary inference. But Lord 
Eldon held, upon great consideration, that the 
words of the will did not raise a necessary in- 
ference that the gift of the whole to the one 
surviving, was intended to be subject to the 
same limitations to which the share that survi- 
vor would have taken, on a division between 
the three or the two, would, by the express words 
of the will, have been subject, and that such a 
construction would be mainly tbunded on con- 
jecture; 
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So in Smith v. Deaths (q) upon exceptions ta 
the Master's report in favour of the title^ which 
was derived under a devise to C. B. for life^ with 
remainder to the use of such child and children of 
C. B. and him surviving, who should be brought 
up and educated as a member of the established 
churchy and be a constant frequenter thereof, in 
such parts as C B. should by deed or will appoint ; 
and ill default of appointment^ to the first son of 
C. B. who should be brought up^ &c. and the heirs 
of the body of such first son; it was objected^ by 
the purchaser's counsel, that the power of appoint-- 
ment being limited to surviving children at the. 
death of the father^ the immediate gift to children^ 
in default of appointment^ was to be construed witK 
the same limitation.: But the Vice-Chiancellor 
hdd^ that such a construction would be contrary 
to the force of the expressions used^ and was not 
warranted by necessary or rational inference. 

The clear result of the authorities, therefore^ is 
decidedly adverse to the inference, by which it is 
endeavoured to restrain the limitation to the objects 
of the power. We proceed to consider the effect 
of the superadded words of limitation. 

II. That words of limitation in fee simple, en- 
grafted upon the words ^' heirs of the body" (in 
the plural) do not convert the latter into words 

(q) 5 Mad. 371. 
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of purchaBe hail ceased to be matlerof speculation 
loag before the late case of Measure n. Gee« (r) 
As sueh supperadded words do not indicate... ar 
course of descent inconsistent with, that p<uilted 
out by the words " heirs . of the body/' thty: are 
considered as capable of harmonizing with the 
legal meaning of the latter words ; and^ indeed^ 
they seem to be nothing more than an expression 
of that capacity of enlargement into an estate de* 
acendible to heirs general^ which is tacitly included 
in the former words. It does not^ therefore, ap^ 
pear, necessary to use so harsh a term as Uie re- 
jectipn of the superadded words]: they are treated 
a9 iiwolved^ or^ if stich an expression be allowable^ 
aa ab/3orbed, in the words " heirs of the body ^'^ 
We do. not reject them as repugnant to the.wcNNkr 
V heirs of the body :" but merely deny them a dis^ 
tinct and independent operation. 

The insufficiency of these superadded words is 
fully established by decision. 

: In the ca^e of Morris v. Le Gay^ {s) there was a 

^ . . . ■ • 

(r) 5 Barn. & Aid. 910. 

(*) 2 Burr. 1102. (cited). "Morris v. Le Gay came before 
the Privy Council hj appeal from Barbadoes in 1730. There 
the devise was, 8cc, (as above). The* counsel who argued that 
fkae w«re Mr* Faiakerly and Sir Dadle j R jder ; and the Lords 
of. the Co^aqil^, a^^t^ bj/ Lord C* J. Raymond, and Lord 
C. J. Eyre, determined that it was an estate tail in the first 
taker." Per Lord Kenyon, 5 T. R. 804. . 
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devise to L. for her life, theft to the heirs of her 
body and their heirs ; and if she died witliout such 
heir of her body, then over. L. was held to take 
an estate tail, notwithstanding the superadded 
words, aided by the words of reference in. the sin^- 
gular number. 

And so in Goodright v. Pullyn, (i) which was a 
devise of lands to N. L. for his life, and after his 
decease unto the heirs male of the body of the said 
N» L.^ lawfully to be begotten, and his heirs for 
ever; but if the said N. L. should happen to die 
without such heirs male, then over ; it was deter- 
mined to be an estate tail in N. L. Fortescue, J. 
thought his, in grammatical construction, would 
prc^rly refer to N L. But they all held -that^ 
'^ the operation of plain and clear words {%. e. the 
words ' heirs male of the body* of N. L.) and a set- 
tled rule of law, should not be defeated, or broke 
into, by uncertain or doubtful words, which they 
took the last at least to be." 

It vi^ill be seen that the wording of the devise in 
the above case threw some difficulties in the way 
of the construction adopted by the Court: but 
those difficulties vanished in the instant that the 
judges resolved to found themselves on the broad 
and stable principle, that the settled import of 
technical language is not to be sacrificed to ex- 

(0 2 Lord Raym. 1437. 
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pressions of an ambiguous^ or less determinate 
character ; a principle, the disregard of which 
has introduced into the more modern decisions^ 
upon devises of this nature, much of the per* 
plexity unhappily to be found there, and, in fact, 
threatened to yield them up a prey to the morbid 
cravings of conjectural sagacity. 

In the case of Wright v. Pearson, (w) before 
Northington, (then Lord Keeper) the devise was 
to T. R. for his life, remainder to trustees to sup*- 
port contingent remainders ; remainder to the use 
of the heirs male of the body of T. R. lawfully to 
be begotten, and their heirs ; with a proviso charg- 
ing the estate with 100?. each to his two nieces^ if 
T. R. should die without leaving any issue male of 
his body living at his death ; and for default of 
such issue male of T. R. the premises were de- 

(tf) I Amb. 358. But more accurately 1 Eden. 119. ^^Some 
cases were determined by Lord Northington. The first (mean* 
ing Wright v. Pearson) was a case which was determined against 
this general doctrine ' that the intention should control the legal 
sense of the words f but this case not being satisfactory, an 
appeal was prepared to be carried to the House of Lords. But 
no opinion which the successful parties took encouraged them 
to iinswer such appeal^ and therefore they chose to drop it.^ 
Per Willes, J. in Perrin v. Blake, 1 Coll. Jur. 303. Yet in 
the same case Aston, J. arguing in support of the same opinion 
with Willes said, that " Wright v. Pearson turned upon the in- 
tent." Ibid. 306. As to superadded words engrafted upon 
words of limitation, whether in the singular or plural, he said 
they were immateriah Ibid. 



SEC". II ] OP LIMITATTO?! IH FEE. 59 

vised to testator's five grandchildren^ or such of 
ihem as should be living at the time of the failure 
of issue of T. R., with another proviso, that in 
case T. R. should refuse or neglect to qualify him- 
self to be ordained a clergyman, the premises so 
limited to him for life, and his issue male as afore^ 
said, should remain to such of the five grandchild^ 
ren as should be then living. The Lord Keeper 
decided, that T. R. took an estate tail ; and ob- 
served, ^^ it is true the words ^ their heirs and as- 
signs' (x) will on this construction in a great mea- 
sure he rendered ineffectual; and though it is a 
rule never to reject words in a will, if they can 
stand, yet I must do it in this case, to support the 
testator's intent ; because if I give them their JiiU 
effect, I destroy the substantial provisions in the 
will, of which the testator had a thorough under- 
standing." We shall presently have occasion to 
advert to this case for another purpose. 

And in King v. Burchell, (2/) Lord Norlhington 
observed, ^^ There is not a case in the books where 
^ issue' or * heirs' have been used in the plural 

(^x) It does not appear from the state of the case^ that the 
words ^^ and assigns" were tacked to the superadded words of 
timitation. In another passage of the judgment (1 Eden 12&) 
Lord Nbrthington is made to cumulate words of perpetuity oa 
these superadded words*: — ^^But this case is said to be mani- 
festly distinguished by the superadded words ^ their heirs and 
assigns ^r €r<?r.'" 

(1/) 1 Eden 424. 
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number^ and words of limitation added^ that they 
have been taken as words of purchase : but on the 
contrary ^heir' in the singular number has^ and 
' issue' may from the context, be construed words 
of limitation." This admission is entitled to the 
greater weight, inasmuch as it will appear, in the 
progress of these observations, that Lord Northing- 
ton was not imbued with a taste for the relics of 
feudal policy. 

The late determination in Measure v. Gee, {z) 
is a strong authority to the same effect. This was 
a case sent by the Yice-Chancellor for the opinion 
of the Court of King's Bench, upon a devise to 
A. T. for her life, and after her deqease to J. T. for 
his life ; and after the determination of that estate 
by forfeiture or otherwise, then to trustees and 
their heirs during the life of J. T. upon trust to 
preserve the contingent remainders thereinafter 
limited: but to permit J. T. during his life, to re- 
;ceive the rents, and after the decease of J. T. then 
unto the heirs of the body of J. T. lawfully tp be 
begotten, his, her, and their heirs and assigns for 
ever. But in case it shall happen that there should 
be a failure of issue of the body of J. T. law- 
fully, to be begotten, then there was a devise, over 
to the daughters of A. T. The Court certified that 
J. T. took an estate tail. Abbott, C. J. observed 
(according to the report) that in all the cases cited 

(z) 5 Bam. and Aid. 910. (18^2.) 
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by the counsel (a) against the estate t^U^ a mani'' 
Jest intent appeared on the face of the will that 
the children should take different interests from 
estates tail.'' If by this it be meant^ that there 
was a manifest intent^ that children of the first de- 
visee should take as purchasers^ we shall presently 
see, that in one^ at leasts of those cases^ the House 
of Lords was not only unable to discover such an 
intent^ but was forcibly struck by the manifestation 
of a contrary intent. When the Court thus pro- 
fesses to see more than meets the eye in former 
decisions^ we are rather apt to distrust its judge- 
ment in the case immediately under its considera- 
tion^ which may have been viewed through tbc 
same deceptive medium. 

It may be safely admitted^ that in cases where it 
can be ascertained that the words '' heirs of the 
body" are used as descriptive of persons^ to take 
in another cliaracter thail that of heir^ — of indfvi^ 
duals to take by purchase^ — the superadded words 
of limitation may afford ground of argument 
asrainst the construction of an estate tail in the 
first taker^ founded upon what is termed a general 
intent in favour of his issue : but before the super- 
added words can come into operation at all, a clear 
intent must be collected from other expressions^ to 



^\ 



(a) Grettoa p. Haward, 2 Marsh. 9. 6 Tauat. 94* Di^e^ sl 
Golf, 11 East. 668. ^lerest v. James, 1 Brod. & Biug. 484; 
Infra^ Sect. IV. 
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strip the words ^' heirs of the body'' of their appro^ 
priate character; for while they retain that cha- 
racter^ the superadded words are absolutely neu- 
tralized ; and to set up the latter against the legal 
effect of the former, is entirely to reverse the or- 
der in which we -are bound, by the settled rules 
of exposition, to consider the language of the 
will. 

The power, and the supperadded words, afford, 
therefore no evidence of intention in favour of 
children, or other objects as purchasers, upon 
which a Court can act; and the words '^ heirs of 
ibe body" are left at liberty to exert their full 
force up to the point at which the limitation is 
complete. 

III. The effect of the clause introducing the 
devise over, as pointing at an indefinite failure of 
issue or not, is deemed material to be considered, 
and is indeed the main stay of the construction, 
in that class of cases, (a) where the previous devise 
describes the objects under a term, which is either 
properly and primarily a term of purchase, as 
'^ children," or is in its nature indifferent and in- 
determinate as ^ issue." (6) But where there i$ 



(a) Infra, Sect. VII. 

(6) " The word ^ issue' is one of the most vexed words in the 
books ; sometimes it is a nomen singulare, — sometimes plural ; 
sometimes a word of limitation^ sometimes of purchase." For 
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a clear precedent g^ft to heirs 6f the body^ a 
terni whjich proprio vigore embraces issue inde-* 
finitely^ it is wholly unnecessary to seek assisjt* 
ance from the subsequent word's ; nor cw it be 
endured that words introductory of a further dis- 
p6sitioh^ by reference to «uch previous deviBe, 
because they happen to describe the period of its 
determination in terms inconsistent with its nature, 
or short of its actual extent^ shall defeat the settled 
operation of that devise: The Courts from sXk 
abundant anxiety to fortify their judgments^ and^ 
perhaps^ some latent disinclination to oppress an 
old rule of law with the whole burthen of the de- 
cision^ have in many of the modern cases used the 
generality of the clause introducing the devise 
orer as confirmatory of an estate tail, where the 
previous gift has been unambiguous and perfect 
in itself: but it cannot be collected from the 
former authorities, that the construction stood in 

CliVe, J- in Roe d. Dodsou c. Grew, 2.Wils. 324. f*^ Issue* 
is an ambiguous term : it may mean, and frequently does mean^ 
children only ; it may mean all descendants." Per Sir William 
Grant, in Earl of Orford v. Churchill, 3 Yes. &: Beam. 67. 
^' The word ' isi^ue' is not so appropriated a word of limitation 
as the word < heirs.'" Fear. C. R. 120. « The word < issue» 
is a word of less determinate meaning than the words .^ heirs of 
the body,' and in wills depends for its construction more on the 
intention of the testator, than on the strict rules of law." PresL 
£st. 379. ^^ la some cases a distinction has been taken between 
the effect of the words ^ heirs male' and ^ issue male :' but accord- 
iug to my note of Roe v* Grew, Lord: C. J. Wilmot thought there 
was none." Per Builer, J. 5 T. R. 305. 
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need of such aid^ and certaialy no case had gone 
the length of reducing such a gift within the limits 
of a subsequent restrictive clause^ not equally ex- 
pficit^ and unequivocal. 

This is strongly exemplified in the case of Wright 
p. Pearson^ (c) which is fully commented upon by 
Mr. Peame. (d) In that case a gift^ with super* 
added words of limitation^ was followed by a pro* 
viso^ and a devise over^ the one contemplating a 
failure of the issue male at the death of the first 
taker^ and the other in the lifetime of persons in 
esse; and the ^'default of such issue male of T. R.'' 
in grammatical construction referred to the dying 
without issue male living at the death of T. R. : 
but the Court thought it would be '' absurd" so to 
construe the will^ and in effect new-modelled the 
arrangement of the clauses^ in order to let in a 
mcnre rational construction. 

* 

In Atkins v. Atkins^ (e) lands were devised to 
S.> and to the heirs of bis body^ and after his de- 
cease to B.^ the eldest son of S.^ and the heirs of 
his body. This was adjudged an estate tail in S; 

So, in Doe d. Cock v. Cooper, (/) where a tes- 
tator devised a messuage and lands to R. C. for 
the term 092/y of his life^ and after his decease, 

(c) Supra 5S. (d) Fearn.C. R. 95. 

(c) Cro. Eliz. 248. (/) 1 East. 229. 
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Junto the lawful issue of the said R. C. as tenants 
in common : but in case the said R. C. should die 
without leaving lawful issue^ then afier his decease 
to E. H. in fee ; it was held an estate tail in R. C. 
Lord Kenyon said^ that the implication from the 
subsequent words '^ in default of his leaving issue," 
jnade it an estate tail, (g) He thought that to raise 
cross remainders by implication between more than 
two, without any thing further than what appeared 
there, would be directly contrary to former autho- 
rities ; and as this consideration may be thought 
io have influenced the construction, 4md as the 
ride against implying cross remainders between 
more than two has jsince been relaxed, if not in 
eflfect reduced to a dead letter, this case cannot 
^ow, perhaps, be deemed quite so satisfactory an 
authority as when it was first decided ; yet, if it 
;)>e considered that in the clause introducing the 
devise over, on which the implied estate tail was 
founded, the words '^ aft^r the decease" were aided 
by the wprd "leaving," and that this clause pre- 
vailed in a case where the restrictive word " only" 

(g) It BfeensB difiEicult to discover the principle which sug- 
gested this resort to implication. The gift to the lawful issue 
seems to be at least as strong to create an estate tail, as any im« 
plication from subsequent words, contemplating a dying without 
leaving issue ; and if it be said that the words ^^ as tenants in 
common" restrained the gift to children of the first taker, where 
shall we find the principle which sanctions two contrarfent inter- 
pretations of the same words (^^ lawful issue") occurring in such 
close association ? 

F 
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was applied to the estate for life^ and where the 
Court had not to struggle with any stubbornness 
in the word '' issue/" (an ambiguous word^ capable 
of yielding to any construction in favour of the 
intent J it should seem to be at least as strong a 
case as one^ in which the word " immediately" is 
found without any of those circumstances^ and 
with others of an opposite nature. 

In Doe d. Cole v. Goldsmith, {h) however, al- 
ready cited, the word " immediately*' did occur; 
the devise over being introduced by the words 
^^ and in default of such heir of his body lawfully 
to be begotten, then, from and immediately after 
his (the tenant for life's) decease ;'* yet those words 
were not considered as opposing any obstacle to 
the construction of an estate tail. There are two 
cases, which, on a cursory inspection, may be 
thought to fevour the restrictive operation of the 
words in question, and which were in fact ui^ed 
against the estate tail in H. T. Willcox, and not 
improbably influenced the decision. 

One of tliese is Robinson v. Grey, (£) (a case 
directed by the Court of Chancery,) where a tes- 
tator devised certain messuages to her three daugh- 
ters, E. R., A. G., and M. R., and to the survivor 
of them for their respective lives, share and share 
alike, and from and immediately after the decease 

(h) Supra 49 J et seq. (t) 9 East. 1. 
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of all of them, to all and every the child and child- 
ren, as well sons as daughters, of the said E. R., 
A. G., and M . R., who should be living at the 
death of the isurvivor of them, as tenants in com- 
mon, (no words of limitation, nor the word es- 
tatCy) but if all her said daughters should die 
without leaving any issue, then immediately from 
and after the decease of the survivor of her said 
daughters,- in trust for the testator's grandson, 
W. R., (the heir at law of testatrix,) his heirs and 
assigns for ever. And tefstatrix devised the re- 
sidue of her real estate to her said three daughters, 
share and share alike. The judges certified (and, 
as it should seem, mainly upon the ground that 
the testatrix intended to exclude the heir alto- 
gether, if the contingency on which the estate was 
dievised to him should not happen) that such of the 
children of the daughters as should be living at the 
dieath of the survivor would take estates in fee as 
tenants in common. It does not appear how the 
Court would have decided if the ultimate devisee 
had been a stranger, (and the circumstance of his 
being the heir does not seem to form a very solid 
ground of distinction,) but assuming that in such 
case the children would have taken life estates, 
the words '"^ from and immediately after,'* &g. 
being deemed irreconcileable with the notion of 
an. indefinite failure of issue of the daughters, the 
caise would only prove, that whiere there is a de- 
vise to A. for life, with remainder to his children 

F 2 
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living at his death, as tenants in common^ (without 
words capable of carrying the fee to them) and in 
case A. shall die without leaving issue^ then from 
and immediately after his decease over, the latter 
clause does not amount to such an implication of a 
general intent as will get the better of an express 
particular intent, and enlarge the estate for life 
into an estate tail by construction : but it would 
&11 fer short of proving, that where the devise is, 
to A. for life, and then to the heirs of his body, 
the words in question are of force to cut down the 
estate tail expressly given by the preceding words. 

The other case is that of Doe d. King v. Frost, (k) 
which was a devise to the testator's son, W. F., 
and his heirs for ever ; and if W. F. should have 
no children, child, or issue, the devised estate was 
on the decease of'W. F. to become the property 
of the heir at law, subject to such legacies as 
W. F, might leave by will to any of the younger 
branches of the family. W. F. was held to take 
a fee with an executory devise over. Bailey, J. 
said, '' If the Court see by the whole frame of the 
will, that the estate is to continue in the first de- 
visee, so long as he has any lineal descendants, 
it will follow that the gift to him is of an estate 
tail : but if the will gives it to him in fee, there 
may be then an executory devise over, on the 
happening of a particular event. Here the will 

(k) 3 Barn, and Aid. 640. 
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gave the estates to W. F. and his heirs for ever ; 
and if he had no children^ child^ or issue^ the es- 
tate was on his decease to become the property of 
the heir at law. It does not seem to me that this 
contemplates a devise over on an indefinite fiiilure 
of issue^ but only on the feilure of issue at the 
time of W. F.'s death; and the subsequent part of 
the clause confirmis me in this opinion^ for if the 
will had given an estate tail^ with the reversion in 
fee to W. F.^ it would have been wholly unneces- 
sary to have given him the specific power of charg- 
ing the estate with legacies." This case, (assum- 
ing it to be rightly decided,) does not apply; for 
the devise was in fee simple ; and in order to at- 
tribute some meaning to the words *'and if/' &c. 
it was absolutely necessary that they should ope- 
rate to abridge or determine the devise; but if they 
bad been appended to the devise of a life estate^ 
the words would have received a diflFerent con- 
struction. Besides " on" was rather stronger than 
"immediately after ;" and the other words were of 
an equivocal character. As to the reliance placed 
on the supposed confirmatory circumstance of the 
power, it was against former dicta and decisions^ 
and quite at variance with Scale v. Barter. (/) 

Indeed the words " from and immediately after/' 
when considered in connection with the context, 
do not seem to create any real difficulty ; for thd: 

(0 2 Bos. and Pull. 405. 
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clause^ ^ And in ^age the said H. T. WiUcox shall 
4ie without issue^ then from and immediately after 
(suck) his decease/' imports nothing more than 
^' from and immediately after his decease and 
lailure of issue/' or>* in other words^ '^ from and 
immediately after the determination of the preced* 
ing estate /' and a less violent exposition of the 
words than Lord Northington applied to the de- 
vise in Wright v. Pearson, (m) would clearly give 
this meaning to the clause. The word '^ inunedi* 
ately'' must be understood, not in the sense of im- 
mediately in point of time, with reference to the 
single event of the death of the first taker ; but^ 
immediately in point of limitation^ with reference 
to the previous devise ; i. e, without any mediate 
estate or interest. In fact, there is no such magic 
in this word as can overturn a previous disposition 
conceived in clear technical language ; though it 
may sometimes serve to conjure up the semUance 
of an objection, where nothing more tangible pre- 
sents itself 

IV. There remains to be considered the circum- 
stance of the bequest of 500Z. to the testator's 
daughter Elizabeth, "^^in case his son should live 
and hiwe children^ as aforesaid.'' This bequest 
does not necessarily suppose^ that if his son shall 
have children born^ the daughter's chance of suc- 
, cession will be entirely at an end : but it supposes 

(iw) Supra. 58. 



SECT. n.Q DEVISE OTER. ' 71 

that the limitations to her will then be in the power 
of the son^ as he may appoint to his children^ who 
would take the fee. If any construction be put 
upon the words *^ as aforesaid/' they must be held 
to refer to the children mentioned before as objects 
of the power^ there being no other previous men- 
tion of children; and if they be rejected^ the clause 
standing as a bequest to the daughter^ in the ab* 
stract unconnected event of the son's having child- 
ren^ cannot furnish any ground of argument. In 
Wright V. Pearson^ (w) there was a bequest of 
legacies to nieces^ if the fii^t taker should die^ 
without leaving any issue male living at his death : 
but this circumstance was not allowed to militate 
against the construction of an estate tail in the 
first taker. 



Thus it appears that on every one of the circum- 
stances capable of being adduced against the es- 
tate tail in H. T. Willcox, there existed authorities 
so strong, that it should seem impossible for any 
mind, though not thoroughly imbued with venera- 
tion for *' that remnant of ancient strictness/' the 
rule in Shelley's case^ to withstand their direct and 
conclusive force. Confining our investigations to 
the words of the will, and to the adjudications 
already cited as decisive of the construction^ the 
case must appear on the strictest scrutiny^ to be 
absolutely destitute of any point of difference 

(n) Supra 58. 
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whereon to hang* a '"^ rational and considerable 
doubt/' But as rational and considerable doubts 
did exist; as minds competent to meet and over*^ 
come all (ordinary obstacles, felt tbe pressure of 
difficulties not apparent on the lace of the will, or 
the authorities already produced; the reader will 
naturally be led to suspect, either that those autho-* 
rities have not been fttirly stated, or that other 
authorities of a different complexion have been 
passed over in politic silence. 

But discussions of this nature can propose to 
themselves no other legitimate object than that of 
bringing the subject fairly under review ; and, if 
possible^ developing the truth. It must not, there* 
fore, be disguised that after Mr. Pearne, by the 
vigorous efforts of a mind peculiarly fitted for ab- 
struse investigations, seconded by a force of dic- 
tion which gave to the dry deduction, of recondite 
principles all the energy of original conception, 
had systematized and illustrated the learning of 
the rule in Shelley'^s case, which continued to be 
studied and upheld as part of the kw of the land^ 
in spite of that zeal for intention which imputed to 
such maxims (a) the narrowness^and darkness of the 

(a) ^^ A maxim is a sure foundation, or ground of art, &c.'* 
Co. Lit. 11. a. ^^ Bj an ancient maxim of law, akhoagh the 
ejitate be limited to the ancestor expressly for life, and aftef 
his death to his heirs, the fee shall rest in the ancestor. — 
The reason of this maxim has long ceased : but haying become » 
rule of property, it is adhered to in all cases Uterallg within it ; 
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times that begat thetn^ (6) and to their advocates 
habits and pursuits uncongenial to the reception of 
the free spirit of a lib^^I age ; (c) after his genius 
had called forth from the mass of crude materials 
that lay scattered before him^ a fabric at once ele-» 
gant and solids and evinced the practicability of re- 
commending the rude institutes of our ancestors to 

bot where there are circamstanceB which take the case oat of the 
letter of this rule, it is departed from." Per Lord Mansfield, 9 
Burr. 1 106. It may be thought that the same authority which 
could reduce the maxim to a senseless form of words would be 
competent to abolish it altogether. In a subsequent part of the 
same judgment we find his Lordship contending against a strict 
adherence to the mere letter of law. Infra^ n. (c) 

(&) ^^ The maxim grew with feudal policy, and the reasons 
of it are now antiquated. I shall ever discountenance, as much 
as I can, any thing which savours of ancient strictness and po- 
Ucy." Per Willes, J. in Perrin v. Blake, 1 Coll. Jur. 297, 299. 
^^ It is an old rule of feudal policy, the reason of which is long 
since antiquated, and therefore it must not be extended one 
jot." Jbid. 305. 

(c) ^' I do not doubt but there are, and have been always, 
lawyers of a different bent of genius, and different course of edu- 
cation, who have chosen to adhere to the strict letter of law ; and 
i^ey will say that Shelley's case is an uncontrollable authority ; 
and theyyfiM make a difference between trusts, and legal estates, 
to the harrassing of a suitor; for great are the doubts frequently 
which is, or is not a trust. And if courts of law will adhere to 
the mere letter of law, the great men who preside in Chancery 
will ever devise new ways to keep out of the lines of law, and 
tamper with equity." Per Lord Mansfield in Perrin o, 
Blake, 1 Coll. Jur. 321. His Lordship said that ^< he thought 
upon those points at that instant just as he did thirty years ago.** 
Ihid. 318. 
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the taste of a more fastidious generation ; after he 
had thus founded what appeared to be a durable 
monument to his fame> so that when the author 
of the Essay on Contingent Remainders was men- 
tioned, every body ^' knew who was meant :"(rf) 
the lurking fondness for principles more flexible 
and docile once more insinuated itself into the 
Courts; and in a few years made such rapid 
progress in sapping the foundations of the rule^ 
that in one of the late cases (e) the able counsel 
for the plaintiff affirmed with truth that the law as 
laid down by Mr. Feame no longer obtained. 

The mischief may, perhaps, be traced to a 
source anterior to the labours of Mr. Fearne,— to 
the case of Doe d. Long v. Laming (/) which was 
evidently decided under the influence of a strong 
aversion from the rules of law. That case, though 
affecting to proceed mainly on the circumstance of 
its being a devise of gavelkind lands, held out an 
indirect warrant at least, for construing the words 
*^ heirs of the body,'* when coupled with super- 
added words of limitation in fee, or words import- 
ing a tenancy in common, or other expressions 
inconsistent with a taking by descent from the 



(c?) ^^ It was said that the conveyancers had rested upon Coul- 
son V. Coulson, and I know who was meant." Per Lord Mans- 
field, Perrin v. Blake, 1 Coll. Jur. 321. 

(e) Measure o. G^e, 5 Bam. & Aid. 910. Supra 60. 

(/) 2 Burr. 1100. 1 
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ancestor^ to be merely a substituted term for 
children; a construction which has prevailed 
through a line of cases (g) that will come under 
review in the course of these observations. 

But these decisions have produced only a tem- 
porary obscuration. It will sometimes happen 
in the moral as in the natural worlds that at the 
close of a luminous day^ mists and exhalations will 
arise only to be dissipated by the sunshine of the 
morrow. Happily for the repose and security of 
titles derived under wills^ and of those on whom the 
responsibility of such titles may devolve^ the deter* 
mination of the House of Lords in Jesson v. 
Wright, (h) reversing the judgment of the Court 
below, has checked the career of innovation. As 
that determination may be said to form the com- 
mencement of a new epoch in the history of the 
rule, it presents a point from which a comprehensive 
review of the nature and application of the rule with 
reference to devises, might, it is conceived, be advan- 
tageously taken : but to disencumber the rule of all 
the extraneous matter under which it labours, and 
reproduce it as a well defined and conspicuous land- 
marik, would be an arduous, and in some respects, 

(g) Doe V, Ironmonger, 3 East. 533. Doe tj* Goff, 1 1 East. 
668. Gretton v. Haward, 2 Marsh. 9. 6 Taunt. 94. Crump o. 
Norwood, 7 Taunt. 362. 2 Marsh. 161. Doe v. Jesson, 5 
Mauje &^ Sel. 95. reversed Dom. Proc. 2 Bligh 1. 

(M2Blighl. 
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an invidious task. TiU some abler pen shall render 
this service to the profession^ an attempt to sketchy 
hov^ever faintly and imperfectly^ a few of the pro* 
bable subjects of such a review^ may not be wholly 
without its use. It is proposed^ therefore^ to con- 
sider : — 

I. The degree of evidence which^ previously to 
the decisions above alluded to^ had been adjudged 
necessary to convert the words ^' heirs of the body" 
into words of special designation descriptive of in- 
dividuals ; and thereby to repel one of the two cir- 
cumstances which must concur in order to found 
the application of the rule. 

II. The tendency of the above decisions^ and 
the doctrines there propounded^ to unsettle princi- 
ples which had long been regarded as immoveable 
landmarks; and not only to render the applica- 
tion of the rule in question to devises precarious^ 
but to throw open the construction of wills gene- 
rally to the discretion of the courts. 

III. The effect of the reversal by the House of 
Lords of the decision in Doe v. Jesson^ in restor- 
ing the authority of those principles^ and establish- 
ing the rule on a broader foundation than it stood 
even prior to the above decisions. 

IV. The speculative opinions of eminent lawyers 
upon the nature and authority of the rule^ as re- 
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gards its subserviency to intention^ particularly 
with reference to the effect of an express super- 
added declaration that the heirs of the body shall 
take by purchase^ where a precedent freehold^ 
capable of uniting with the limitation to the heirs^ 
is by the same conveyance limited to the ancestor. 



* 

V. The nature and tendency of the doctrine of 

general and particular intention as applied to ex- 
press devises to the heirs of the body of the first 
taker. 



78 



SECTION III. 



Of the Evidence requisite to explain ^' Heirs of the 
body" according to the authorities- anterior to 
Doe d. HaUen v. Ironmonger. 



The most strenuous supporters of the rule have 
never attempted to contend that ^^ heirs of the 
body" in a will cannot be controlled by subsequent 
words^ expressive of a clear intention to apply that 
term to a particular person or persons ; nor that 
the circumstance of their being preceded by a life 
estate in the ancestor, capable of uniting with them 
under the rule in Shelley's case^ renders them 
in any degree less susceptible of explanation; 
though it has been the fashion to assail the rule 
and its advocates^ as imposing a rigid perverse in- 
terpretation upon the word ''heirs;" whereas, in 
point of fact, they leave the meaning of both limit- 
ations to be fixed by the ordinary rules of inter- 
pretation, while their opponents unable to make 
'' heirs of the body" yield to their construction of 
first and other sons, &c. consistently with these 
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latter rules, (a) impute the stubbornness of the 
words not to their own strength^ but to the rule in 
Shelley's case. 

The cases in which^ previously to the decisions 
proposed for consideration in the next section^ the 
legal and natural sense of the words^ ^^ heirs of 
the body'' (in the plural) had been held to be ex^ 
plained away^ bear no sort of proportion to those 
in which that sense had prevailed against circum-* 
stances of an opposite tendency. 

The first case to which we shall advert is that of 
Lisle V. Gray (6) upon a deed^ where one cove- 
nanted to stand seised to the use of himself for life^ 
remainder to the use of E. his son for life^ re- 
mainder to the first son of E. in tail male^ with 
several successive remainders to the second^ thirds 
and fourth sons of E^ in tail male ; and so severally 
and respectively to all and every of the heirs males 
of the body of E., and the heirs males of the bodies 
of such heirs males^ according to seniority of 
birth : and for default of such issue^ over. Therq 
jms a proviso for raising portions put of the land9 
for the daughters of E., if E. should die witb^ 
out issue male. It was held that E. had only an 

(a) Infroj Sect. VI. 

(W 2 Lev. 233. Sir Thomas Raym. 278. Sir T. Jones 114. 
1 P. Wms. 90. PoUex. 582. And see Walker v. Snow, Palm. 
369. 
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estate for life^ by the manifest intent of the con- 
veyance, the word '^so'' being translated eodem 
modo. (c) 

This word /^ so" identified the limitation which 
it introduced, with the preceding limitations, to the 
four first sons ; and was tantamount to a limitation 
to the fifth and every other son. The decision 
rests upon this connecting monosyllable, as ex- 
[danatory of what objects were meant by '^ the 
heirs males of the body of E./' rather than upon 
the effect of the engrafted words of limitation, 
(^^ and the heirs males of the bodies of such heirs 
males") or the proviso for raising portions for the 
daughters ; for those circumstances alone would 
not have warranted the construction adopted. This 
has also been considered as in effect a limitation 
to the heir in the singular, with words of limitation 
superadded ; (d) and consequently as governed 
by Archer's case (e) and other cases of that class; 
But this mode of considering the case does not 
appear to support the construction put upon 
the words " all and every of the heirs males of 
the body of E/' which were understood in the 
sense of ^^ every other of the sons of the body 

(c) ^^ The word ^so'is intended onwards, and not in^Uke 
manner." Per North, C. J. Sir T. Ray. 302. 

(d) Wilm. 401. 

(e) 1 Co. R. 66. 
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of E." The construction can only be sustained 
by treating the words " heirs males'' as a substi* 
tuted term for '' sons." 

In the next case^ Lawe v. Davies^ (m) the devise 
was to B. J. and his heirs lawfully to be begotten ; 
that is to say, to the first, second, third, and every 
other son and sons successively, lawfully to be be- 
gotten, of the body of the said B., and the heirs of 
th« body of such first, second, third, and every 
other son and sons, successively, lawfully issuing, 
as they should be in seniority of age, and priority 
of. birth ; the eldest always, and the heirs of his 
body, to be preferred before the youngest and the 
heirs of his body. And in default of such issue^ 
then to his right heirs for ever. The Court held 
that the whole will must be taken together, and 
one part explained by the other ; and that the in- 
tent was most manifest that the devisor, in all the 
devises of the lands in question, designed to give 
B. only an estate for life, and not an intail ; and 
that the videlicet and the other clauses were not 
contrary, but explanatory of what heirs of B. J. 
the devisor meant. 

Here the words " his heirs lawfully to be be- 
gotten" were merely inserted as a short introductory 
head to apprise the reader of the general tenor of 
the subsequent limitations, to which we are im- 

(m) 2 Ld. Rajm. 1561..(1729> 
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mediately and expressly referred for the really ef- 
fective and operative disposition of the estate. Be- 
sides^ the words '^ his heirs lawfully to be be- 
gotten'' are not so positive to give an estate tail as 
'^ heirs of the body." They might, in the absence 
of other evidence of intention, have been consi- 
dered open to different constructions ; (n) and it 
would be against all rules of construction to con-: 
trol the operative and effective part of a clatise; 
by ambiguous words occurring in the introductory 
part of it. (o) 

It is observable that this case did not fall within 
the terms of the rule in Shelley's case, as no distinct 
estate of freehold was limited to B. J. ; not that 
the intrinsic meaning of the word " heirs" can 
be affected by that consideration, w'hich, however, 
seems to have had a degree of influence in some 
cases, to which we shall advert under the second 
head of inquiry. 

Mr. J. Blackstone observes, (p) that in Lawe v. 
Davies, when the testator had first devised in a 
loose unguarded manner to his son B., and his heirs 
lawfully to be begotten, he immediately recollects 
himself, and adds, by way of explanation, ^' that is to 
say," &c. With deference to such high authority, 

(n) Nanfan o. Legh, 7 Taunt. 85. 

(o) Per Sir William Grant, 3 Ves. & Bea. 67. 

(p) Harg. Tracts. 506. 
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it is submitted that this is not the true yievr of the 
case. The words '^ that is tq say^" &c. were not 
an after-thought, or a retracting of the preceding 
words ; but were the primary and principal idea in 
the mind of the testator, to which the first words . 
were merely introductory. It is one continuous 
and entire disposition ; and this constitutes the dis- 
tinction between such cases, and those in which • 
the subsequent words are merely secondary and 
referential. 

Lord Kenyon adverts to this case in Goodtitle d. . 
Sweet !?• Herring (y) in these terms: ^'Informer, 
times, indeed, greater strictness was attributed to . 
the words ' heirs of the body.' The estate which 
was the subject of dispute in Lawe v. Davies came to, 
a gentleman who was not satisfied with the de- 
cision ; and whose doubts were founded upon an, 
old opinion of Lord Holt's, that the words ' heirs 
of the body' were so positive to give an estate 
tail to the first taker, that they could not be gotten 
rid of by subsequent words. That opinion I have' 
seen : but it was certainly too strait-laced a con- 
struction, and nobody has ever since doubted that 
the case of Lawe v. Davies was rightly decided/' (r). 
The assertion that the words '' heirs of the body" 
were interpreted with less strictness than formerly 
n^ight be true, as applied to the extra-judicial 
opinions of his Lordship, and some of his bro- 
thers : but was clearly not at that period bornj 

iq) 1 Ewt. 164. infra. (r) 2 Burr. 1100. infrii. 
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out by any decision upon those words^ except Doe 
d. Long V, Laming^, (s) This dictum must be classed 
with the assumption of Lord Mansfield in Taylor 
d. Atkyns v. Horde {t) that feoffments had lost 
their ancient virtue. Lord Holt's opinion was pro- 
bably to this effect ; — ^that an express gift to one 
and the heirs of his body had so fixed a meaning 
in law^ that subsequent expressions which did not 
80 clearly manifest an intention to use " heirs of 
the body'' in another definite sense as to exclude 
all doubts would not control those words. Sup- 
posing Lord Holt's opinion to have gone no fur- 
ther^ it is surely of some value; always bating its 
antiquity^ an objection^ which^ when time once 
begins to run against an opinion^ must be ever 
gaining strength^ but to which we will hope that 
some of Lord Kenyon's opinions^ upon points 
of this nature^ may not live to be exposed. In 
Lawe V. Davies such an intention was sufficiently 

(s) '' There is no donbt but that the word« ^ heirs of the body' 
may be controlled by subsequent words, that was so held in 
Lawe V. Davies, and a variety of other cases ; and yet it is 
worth remembering as a matter of curiosity^ that Lord Holt 
and Lord Sommers thought that they could not be so restrained by 
any subsequent words as to carry less than an estate tail.'' Per 
Lord Kenyon in Deun v. Puckey, 5 T. R. 306. This '' variety" 
of cases was not to be found in the Books in Lord Kenyon's 
time. It is improbable that Lord Holt and Lord Sommers gave 
an unqualified opinion that np subsequent expression of «inten- 
tion could explain ^^ heirs of the body" so as to make them words 
oC designation. 

(0 1 Burr. «0. 
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apparent ; yet it should seem that the parties did 
not sit down quietly under the decision. 

The case of Doe d. Long^ v. Laming^ (u) which 
stands next in order^ arose upon a devise of an un- 
divided fourth of gavelkind lands to testator's niece 
A. C. and the heirs of her body^ lawfully begotten^ 
or to be begotten^ as well females as males^ and to 
their heirs and assigns for ever^ to be divided 
equally^ share and share alike^ as tenants in com- 
mon. It does not appear that there was any de- 
vise over. A. C. died in the testator's lifetime. 
The Court held that it was clearly the testator's 
intention that the heirs of A. C.'s body should 
not take till after her death ; and that ajs the de- 
vise to her had no words of limitation added to 
it^ it was a devise to her for her life^ and that heirs 
of the body were synonimous with children ; who 
were intended to take the inheritance in fee simple 
as tenants in common. Even assuming heirs of the 
body to mean children in this devise^ the con^ 
struction adopted by the Court does not appear to 
have been borne out by authority : but this point 
is foreign to the present enquiry. 

Lord Mansfield said the devise could not take 
effect at all;, but must be absolutely void^ unless the 
heirs took as purchasers ; that the term '^ heirs" 
in the plural^ in the case of gavelkind lands^ an- 

(«) 2Bunr,1100. (170O) 
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Rwered to the term '^ heir" in the singular in the 
common case of lands not being gavelkind ; for the 
word "heir" in the singular would not serve for 
gavelkind lands^ it must be ^' heirs" in the plural; 
that the testator mentioned females^ not only ex- 
pressly^ and particularly^ but even prior to males ; 
and that it was clear that the testator did not mean 
that th6 lands should go in a course of descent in 
gavelkind. 

These appear to have been the grounds chiefly 
relied on^ though the judgment seems anxious to 
provide a reserve of arguments drawn from other 
devises in the will to be brought up if the front 
fine should be broken, (s) 

(f) The will^ according to the report in Burr.^ contaiaed, 
amongst other devises, a devise of another undivided fourth 
of the same lands to testator's niece-iu-law G. R. widow of 
his late nephew £• R. deceased, and to the heirs of her body 
lawfully begotten as well males as females, and to their heirs 
and assigns for ever, to be divided equally share and share alike 
as tenants in common, and not as joint tenants. Lord Mansfield 
is made to observe, that the testator's disposition of one of the 
proportions shewed his intention as to the rest, viz. the devise to 
the widow of E. R., which could receive no other construction 
but that those heirs must take as purchasers. He could not 
meaii that|iis nephew's widow should take the estate tail in that 
whole one-fourth ; therefore the necessary construction of that 
devise was a strong argument of his intention as to the rest. 2 
Burr. 1111. But it should seem that this is a niistake of the 
reporter, and that the devise was to the heirs of his G. R.'s 
body. 3 T. R. 145. But, taken either way, no argument can 
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In the report of Goodtitle d. Sweet r. Herring;^ (t) 
Lord Kenyon is stated to have said that Lawe v. 
Davies^ if it wanted confirmation^ had«been fortified 
by the subsequent decision in Doe d. Long v. 
Laming, of which his Lordship read a note of Mr. 
Filmer*s, taken^ as he said^ more accurately than 
that of Sir James Burrough. The Court there 
clearly thought^ (continued his Lordship) that the 
subsequent words ^^as well females as males^'' 
shewed that the testator meant the words " heirs 
of the body^ &c.'' to be words of description of the 
persons whom he intended should next take^ not 

words of limitation. 

« 

Mr. J. Blackstone observes upon this case^(t«) 
that it was a devise of gavelkind lands^ and that 
since gavelkind lands cannot descend to heirs 
female^ as well as males^ (as is expressly declared 
by the statute De Prer. Reg. 17 Ed. 2. c. 16.) 
nor can heirs as such be tenants in common^ but 
coparceners ; it was clear that by the words ^^ heirs 
of the body/' (thus explained by the words^ ^^ fe- 
male as well as male/' and to take as tenants in 
common) the devisor could only mean to describe 
the children of A. C. But this conclusion does 
not seem to flow from the premises. 

Here^ ag&in^ the devise to A. C. and the heirs 
of her body was unbroken : but this circumstance 

be founded upon it against the estate tail in A. C. in the fourth 
deTise to her and the heirs of her body. 

(0 Infrm. (tf) Harg. TracU d06. 
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is no farther material, than as it was adverse to the 
supposition that the heirs were intended to take 
otherwise than through the ancestor. It Certainly 
did not preclude the Court from collecting an in- 
tention from other words^ that A. C. was meant to* 
be tenant for life only^ with a distinct remainder to 
the '^ heirs of the body : " but as the rule would 
have immediately stepped in, this would have been 
a mere work of supererogation. It was therefore 
necessary to get rid of the word '' heirs/' by legal 
means if possible, but at all events to strike it out 
of the will. Lord Mansfield thought it of conse- 
quence to clear his way by shewing that the rule 
in Shelley's case was a narrow rule of feudal ori- 
gin^ and that the reason of it had long ceased, (t;) 
But his Lordship was under an erroneous impres- 
sion, if he supposed that the rule opposed any 
obstacle to the free interpretation of the word 
''heirs;" it had fixed no meaning to that word. 

It is submitted that the circumstances which 
appear to have induced the construction were not 
satisfactory. I. The devise would haive been ab- 

{v) '' The reason of the rule may now have ceased with the 
abolition of feudal tenures, for it certainly was introdaced to 
preserve the duties to the lord of the fee ; and I think if this 
rule had never been departed from, it would have been better 
for the public in general, though it might have proved prejudi- 
cial to some individuals, for it renders property very precarious,' 
that judges should excruciate themselves to find out the testa- 
tor's meaning and intention ; and though this has been done in 
some particular instances, I should not be for carrying it one 
•tep ftirther."-iPer Wilmot, Lord Com. Wilm. 400. 
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isolutely void. This means either that it would 
have been a lapsed devise^ A. C. having died in 
the testator's lifetime ; or^ that it would have been 
void for uncertainty^ or incongruity : but the first 
consideration was wholly inadmissible^ for we have 
the authority of Lord Mansfield himself, against 
construing a devise with reference to subsequent 
events ; {x) and as to the second^ the objects of the 
gift being ascertained beyond a doubt^ the repug- 
nant or incongruous words^ attempted to be apr 
plied to them^ must have been rejected. 

II. The lands were gavelkind. It is clear from 
the use which Lord Kenyon made of the case^ tkat 
he did not attribute any weight to this circum- 
stance^ which hasj however, been generally treated 
as the distinguishing feature of the case. Is not this 
circumstance, in truth, rather against the construc- 
tion adopted by the Court? The expressions, im« 
porting division, seem less irreconcileable with the 
idea of a partible descent, than with a descent at 
comimon law, where the eldest son succeeds to the 
entire inheritance. As gavelkind lands may de- 
volve upon females by representation, together 
with males, the words "^^^as well females as males," 
might have been satisfied in that manner. But 
then it has been decided {y) that a limitation of land, 
not gavelkind, to one for life, remainder to the 
next heir male, and the heirs male of such heir 

(x) White t7. Warner, 11 East. 551 n. 6 T. R. 518. 
(^) Archer's case, 1 Co. 66. 
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male^ operates as a description of the individual 
heir^ and does not vest the inheritance in- the 
ancestor; and it is urged that ^^ heirs" in the 
plural^ with superadded words of limitation^ is the 
same with reference to gavelkind lands^ as '^ heir" 
in the singular with reference to other lands ; for 
*^ heir" in the singular would not do for gavel- 
kind land; it must he ^' heirs" in the plural. But 
(laying the words " next," '' first," &c. out of the 
case) does not this argument prove too much ? It 
proves that the nature of a descent in gavelkind, 
which equally requires the word '' heirs" in the 
plural, whether the whole line of .succession,' or 
the first generation of heirs as individuals, be in 
contemplation, excludes, so far as regards the cus- 
tomary heirs, one of the indicia afforded by the 
course of a common law descent. Can the autho- 
rities, which, in order that the limitation may ope- 
rate to give an estate by purchase, require the 
word '^heir" in the singular, with engrafted words 
of limitation, warrant the same constructipn in a 
case where the first of these circumstances is want- 
ing; and the words which supply its place are 
properly descriptive of a succession of heirs? 
Nor if the argument could be sustained, would it 
assist the construction ; for '^ heirs of the body," 
operating as words of purchase, would have given 
the estate to all the sons, (z) not all the children 

(z) But it should be observed, that a limitation of gavelkind 
to heirs of the body by purchase, as to A. for life, remainder to 
the heirs of the body of B., gives the estate to the heiiv at com- 
mon law, unless attended with explanatory words ; and it seems 
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knale and female^ unless ^^ heirs of the body male 
and female" include females not being heirs ; and^ 
if so^ why not all the issue indiscriminately of A. C. 
in esse at her death ? If we must substitute ano- 
ther word for " heirs^" to satisfy the words '^ male 
arid female/' — why confine the gift to childnfcn^ and 
thereby exclude altogether the issue of a child 
dying in the testator's lifetime ? . 

It is observable that the word *' next" occurred 
in Archer's case. But it should seem that ''heir" 
in the singular^ unrestrained by '^ next/' '^ first/' 
&c. though it will be nomen coUectivum in the 
absence of superadded words of limitation^ is turned 
into a word of particular designation by the effect 
of superadded words, (a) In Wright v. Pearson,' (b) 
however. Lord Northington said that there were 
several cases of words of limitation superadded, 
which turned words of limitation into words of 
purchase, all founded on the principle in Archer's 
case (for he did not rely on the word ^^heir" 
being in the singular number), in all which cases 
there had been some words like /^ next," &c. (c) 

clear that a limitation of gavelkind land to the ^^ heir" in the sin- 
gular, with superadded words of limitation, would operate as a 
description of the common law heir. 1 Co.R. 101. Co. Lit. 10. a. 
Rob. Gavel. 117. 

(a) Feam. Cont. R. 140. 

(b) I Eden. 128. 

(c) But see Cheek v. Da^, Feam. Cont. R. 102^ Trollop v. 
Trollop, Rob. Gav. 96. When it is considered, that a devise to 
A- for life, remainder to his next heir male, and for default of such 
heir male, over, is an estate tail in A. (Burley's case, 1 Vent. 930.) 
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which have been descriptive of an individual^ and 
made them properly words of purchase. 

3. The mention of females particularly^ and 
even prior to males. This circumstance is 
strongly indicative of an intention that the heirs 
of the body should take by descent. The tes- 
tator knew that the consequence of a descent 
in gavelkind would be^ that all the sons would 
take^ in exclusion of the daughters; and he wished 
to obviate that consequence^ by expressly admit- 
ting the daughters to an equal participation with 
the sons : but still in a course of descent ; he was 
* labouring to correct that invidious preference of 
males. He very naturally mentioned females firsts 
and placed the emphasis on them ; for they were 
at that moment the predominant idea in his mind : 
perhaps he thought them the more worthy. To 
prove that under the gift to heirs of the body, 
males and females could not inherit together by 
descent, is not to prove that the testator intended 
to vest the inheritance by purchase in the children 
of the first taker. Would any person, learned or 
unlearned, reading this devise, say with confidence 
that the testator employed this peculiar form of words 
^^ heirs of the body as well females as males,"' not 
preceded by any restriction of the ancestor's es- 
tate, merely to describe children, destined to take 

it must appear, I apprehend, that the words "next," "first," 
&c. do not constitute the true ground of decision, which is to 
,be found in the concurrence of the two circitmstances. viz* : — 
" hcij^' in the singular, and superadded words. 
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the fee by purchase, in remainder expectant on a 
life estate in the first devisee ? Can it be main- 
tained that the testator did not suppose himself to 
be entailing this estate on the issue male and 
female, and fixing it in the family of his daugh- 
ter? The words '^ as well males as females" 
tacked to " heirs of the body*' in a devise of gavel- 
kind lands, cannot well be deemed stronger than 
the words " sons and daughters'' so coupled in a 
devise of lands not gavelkind ; yet in Pearson v. 
Vickers, (d) where the devise was to one and the 
heirs of his body '^ as well sons as daughters/' the 
devisee was held to take an estate tail. 

4. The superadded words '' their heirs and as- 
signs for ever." The cases referred to in the 
discussion of Willcox v. Bellaers prove the insuf- 
ficiency of these words to convert the words 
" heirs of the body" into words of purchase ; much 
less to impress them with a signification foreign to 
the sense they naturally bear. 

5. The words assuming to create a tenancy in 
common. These words should have been re- 
jected for repugnancy. The determination of the 
House of Lords in Jessoft r. Wright (e) is now a 
decisive authority for the rejection of such words; 
that case afforded much stronger arguments against 
the rejection of similar words. 

The words '' heirs of the body" were therefore 

- id) b East. 548. 2Siiiith 160. {e) 3Bligh 1. . 
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wholly unexplained ; such heirs were the objects, 
and the only objects^ of the testator's bounty. The 
law had annexed a precise meaning to thoise words : 
but no one could affirm with certainty in what 
precise sense the testator had used the subsequent 
words, *' as well females/' &c. ; and, therefore, 
(not to insist that the presumption was strongly 
against his having used those words to limit the 
gift to issue of the first degree.) the real question 
was, whether words of definite legal meaning 
should yield to words of uncertain construction ; 
and the Court thought it most consonant to the 
ends of justice, to decide that question in the af- 
firmative. It is singular that a case apparently 
presenting so many vulnerable points should not 
have invited more discussion. (/) 



(/) Mr. Fearne, after stating this case, observes that the 
words *^ heirs of the body" did not stand independent and un- 
^qualified: but -were corrected and explained verj expressly, 
by the words which followed, and were coupled with them. The 
words '' as well females as males" annexed to the words ^^ heirs of 
the body," were incompatible with, and expressly broke the de- 
scentj because gavelkind lands cannot descend in this manner ; 
and the devise expressly created a tenancy in common, which was 
impossible by descent, as that must have been in coparcenary ; 
and besides there were words of limitation in fee grafted on the 
words " heirs of the body," (a circumstance, however, which 
Mr. Feame has himself shewn to be of no weight, Feame, C. R. 
141.) which could not have been satisfied by an estate tail in 
the ancestor. Feam. C. R. 107. All these circumstances only 
prove that the testator had several incongruous ideas in his 
mind. The case has never been regarded by the profession as 
a sound determination ; and it muit be recollected that as Mr. 
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If to these cases we add the case of Burchett v. 
Durdant, (g) and that put by Anderson^ (argu- 
endo) in Shelley's case^ (Ji) of a limitation to A., 
for life^ remainder to his heirs and their heirs 
female^ of which case Lord Thurlow observed^ in 
Jones V. Morgan^ (i) that " heirs'' must be a de- 
scription of the persons^ in order to let in the 
limitation to the heirs female^ and that it was the, 
only case to the contrary of the doctripe^ that 
where the limitation is of an estate of frefshpld tQ 
a man^ and afterwards to his heirs^ &c.^ (whether 
gpeneral or special) so as to give it to the heirs as a 
denomination or class^ the heirs shall be in by de- 
scent^ and not by purchase ; we shall have a briefs 
but complete^ list of cases^ in which^ previously to 
the period when Mr. Fearne wrote^ '^ heirs" 
or '' heirs of the body" in the plural^ connected 
with an estate of freehold in the ancestor^ had 
been allowed to operate as a designation of in- 
dividuals ; and^ I believe^ no case can be found in 
which the absence of such estate of freehold had 
been made a ground^ or been deemed to afford 
an additional reason^ for construing '^ heirs/' or 

Feame's argument was directed to prove that there was no 
decision prior to Perrin v. Blake, in which heirs of the bodj, 
under circumstances similar to those which there occurred, had 
been held to operate as words of purchase, his object was ac-^ 
complished by shewing that Doe v. Laming had othef in- 
gredients. 

(^> Infruj 100. 104. (h) 1 Co. B. 95 b. 

(i) iBro. C. C. 221. 
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'' heirs of the body/' to mean sons^ children^ or 
other objects than those whom the law intends by 
a limitation in these words. 

In Doe d. Candler v. Smith, (j) the testator de- 
vised all his messuages^ lands^ &c. (subject to the 
payment along; with his personal estate of all his 
debts^ legacies, and funeral expenses,) unto his 
daughter, M. A., and tjie heirs of her body, law- 
fully to be begotten, for ever, as tenants in com- 
mon^ and not as joint tenants : but in case his said 
daughter should happen to die before twenty-one^ 
or without leaving issue on her body, lawfully begot- 
ten, then he gave and devised all those his said free- 
hold messuages, &c. to R. A., his heirs and assigns 
for ever. M. A. attained twenty-one. It was held 
that M. A. took an estate tail ; not, however, on the 
true ground, namely, the express gift to the heirs 
of the body, and the rejection of the inconsistent 
words ; but because, as Lord Kenyon observed, it 
was a rule of construction in cases of this kind, 
settled by a variety of decisions, but particularly 
by Robinson v, Robinson, (A:) that where the tes- 
tator appeared to have a general intention, and 
also a secondary intention, and they clashed, the 
latter must give way to the former. His Lord- 
ship distinguished Doe v. Laming by the super- 
added words of, limitation in that case. He 
admitted that the testator intended that M . A. 

O) 7T.R. 531. (1798.) 

(k) 1 Burr. 38. 3Bro. P. C. ISO. tn/ra, Sect VII. , 
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should olify take an estate for her life^ apd that 
her children should tak^ as purchasers : but theii 
he also intended that aH th^ progeny of those 
children should take^ before any interest should 
vest m bis more remote relations ;, the latter in* 
tention coiAd not be carri^ iato effect^ unles&i 
M. A. tbok an estate fail. 

H&fe Lord Kenyon is represented as staCing thd 
particular intent collected from the words of gift 
to be that M. A. should be tenant for lifoi with r€f<- 
imdiider to her children as pfurchasers^ on one of 
th^ grounds^ as it should seem^ relied- upon in Dm 
ft. Laming^ viz. that a tenancy in common waiS; in- 
eonsistent with a descent to the beiifs.- Why his 
Lordship should have taken such pains to prove 
gnch kn Intent^ when he was about to deny it ef- 
fect th^ next instant, or bow the watit of supelr- 
added words of fittiitatik>n prevented that intent 
ftoh tddng effect^ it is nol easy to discover* In 
Doe t. Laming^ there was no devise over ; this con- 
stitutes the principal difference between the cases, 
f'rom tfce words introducing the devise over. Lord 
.Kenyon collected a general intent sufficient to ab- 
sorb (he particvlar intent. But widiout this clause 
would M. A . have been held to take an estate bil i 
Lord Kenyon's i^easoning gots to pMV6 thiat she 
would not. Thai reasoning was otherwisife super- 
fluous. If^ therefore^ the witt had stepped at the 
word ^^ joint tenants^*^ his Lordship must^ I appre- 
heitd^ comisletitfy with^e principles lead do^riin 



the jifdgoieiit^ have held that M . A. toafc fm estate 
Ibr life^ with remainder to her children 9» tedants in 
common ; and this too in. a case where the estate 
9f the first talker was not restricted by express 
words^. where .there were no superadded words of 
Umitatipn^ where the lands Were not gavelland> 
and where there was no aflusion to individuals^ a$ 
sons and daughters^ children^ &c. Doe v. Laming' 
did not go this length ; nor would Doe v. Jes-* 
son^ CI) if it bad stood as an authority^ have war- 
ranted sueh an alarming latitude of interpretation ; 
a latitude which the wise je^ousy of our laws does 
not think fit to extend to any court of judicature 
whatever, (m) It would probably startle a mind; 
accustomed to reason upon ordinary principles^ to 
learn that the devise in the first of the following 
c;olumns imports precisely the same particular jx^r^ 
tention as the devise in the second ; and that> havr 
ing such import, it mu^t receive the construction 
of an estate tail in A. to effectuate the general inr 

' • ' * ■* ' 

ft * 

(0 5 MauL and SeV 95. . 

(m) As my conclusions are sometimes at Tarianoe ^ith those 
of a writer, whose authority' upon points of ttiis nature staiuls 
liigh with the Ffofessidn, it may be fit to subjoin, from time to 
time, his views of the case discussed in the Text, aq, a cautioa to 
the'Rea!der against yielding too ready an assent to VfAne^ - . 
, ^^ This case (Doe v. Smith,) turned partly on the general in- 
tentiou, and partly on the absence of words of superadded limit- 
ation, to mark a line pf disftinction. This case is to be con- 
trasted with Doe d. DaVy v. Bumsall, 6 T. R. 30,*** Prest. 
f:st..374.' • ■ 
^ . « ft may.be remarked that mere wordi} of perpetuity or re- 
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tention^ because that constraction baa been put 
upon the derise in the third, column. 



llie Devise in Doe v. 
Smith. 



To A. and the hein 
of her body, lawfully 
hegoltODy for eTer» as 
tenants in common, 
and, apt a| joint ^nants. 
And if A. shall die be- 
ipre tvre^lar-one, or 
without leaving issue on 
her body btgottta, 
over. 



The same Devise as id- 
terpreted by Lord 
Kenyon. 






To A. for her Ufe» and 
after her decease, to her 
children for ever, [a. e. 
in fee simple, Bro. Ab. 
Dcv. pL 33. Co. Utt. 
9. b.j as tenants in 
common, and not as 
joint tenants* And if 
A. shall die ^irithout 
leaving issue of her 
body, 0T«r. 



The Devise in Robik- 
soN V. HiGxa* (held 
flinlCstate Tail in first 
taker.) 



To L.H. for life, and 
no longer, taking tes- 
tator's name^ and after 
his decease, to such son 
as he should have law- 
fully to be begotten,' 
taking testator's name ; 
and for default of such 
issn«, over. , > 



The learned editor of Gilbert's Law of Uses 
iind Triists^ after stating the case of Doe v. 
Stnith^ makes the following observations upon 

it : (n) — *^ This is^ indeed^ a strong case ; the* 

.» 

gul^tion^ added to a devise to a man and kis heirs of his body 
lawfully begotten, will not tttrn the words descriptive of the 
heirs into Words of purchase. 'Thus, a devise was to A., and 
thi heirs of bef body lawfully to be begotten, for eter^ as te*> 
Hants in oamnion, aiid not as joint tenants; and ia case she 
should happen to die before twenty-one, or without leavings 
issue of her body lawfully begotten, then to another person ^ 
and it was held, the parent took an estate tail. This case [no 
reference^ is by modem decisions become questionfible. To. 
iSappoTt this last case, the words ybr ever were tendered of no 
partkttlar import 9 and the words of modification or regulation 
of tho t^wippy w^re disK^giirded, and the Umitatian over waa. 
cowidered as a remainder vested or contingent ; apd the word0^ 
without leaving issue, as referable to an indefinite failure o^^ 
isB«e,*» Ib.Z77. 

It 19 presumed that the case here alluded to mu»t be tbait 5^ 
Doe t^. Smith. 
i. («) Jiogd. Gilb.; Ma.. 23. n. 10. ' 
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urords 'as teaaots in commoiij and not as joint te-r 
nants^' are so forcible^ and 80 materially vary the 
case from a devise to the heirs (general or spe^ 
cial) where they are adjudged to take by descent^ 
(see Doe v, Appfin^ 4T. R. 83. 1 Bos. and Pull. 
22^1. 8 T. R. 7. n. 4 Bro. C. C. 545.) that it re- 
quired a very genemi intent to authorize the Court 
to strike these words out of the will. Lord Kenyon'9 
reason for so doing was^ that there were no worder 
of limitation added to the estate given to the child-* 
ren ; and certainly there were no express techni- 
cal words : but the devise was to them 'for eiDgr/ 
whiph words were sufficient to give a fe^> Co. 
Litt 9 6. ; and in this case the word ^ heirs' ap- 
pears ex vi termini to have carried a fee.. . To thisf 
effect is the case of Burchett v. Durdant^ 2 Lev. 
233. (adjudged by the name of James v. Richard- 
son J where a devise to the heirs male of A. then 
livings and to such other heirs male or female aft 
he should thereafter happen to have of hifr body^ wa# 
held to operate as a desertpttopersome; and^ conse^ 
quehfly^ the heir took by purchase. Then the ques- 
tion was^ what estate the heir took ; and it was re- 
solved; that he took a/e«, for by heirs i^ included 
9II the heira of the. heirs ; and the judgmentwAS 
affirmed fiirst in the ExcheqoeF^ and afterwards i» 
the House of L(^s. Upon the authority of this 
case it may probably be thought that the children 
of M. A, took in fee as tenants in commouj in 
which case the progeny of the childjf^ft wpuld 
take^ and Lord Kenyon's objection foe . nmoved. 
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Perhaps the true coDStrticfion of the devise WM^ 
tb M. A. for life^ remainder to her childreA^ as te- 
nants in common in fee^ provided^ that if 6he dted- 
under twen{y-6ne^ and without issue^ then to M. A.- 
Iff fee^ so that the devise YtBs for liie^ vfith a con^; 
tingency with a double aspect, as in Loddington' 
9. Kime^ and that line of cases^ It is clear that or 
meant and. See Fairfield v. Morgan^ printed 
cases. Dom. Proc. July 11^ 1805. SNewRep* 38. 
Denn v. Kemys^ 9 East. 366. Eastman r. Baker^ 
1 Taunt. 174.'' 

The Readm* lihould be apprised that this anno<> 
tation was written long before the determination 
of the House of Lords in Jesson v. Wright had 
restored the true principle of decision ; a result 
which the learned author of the note by his ela- 
borate argument in that case was himself mainly 
instrumental in producing. 

There is no writer^ to whose opinion upon any 
point of law I should be more disposed to de- 
fer^ if a doubt remained in my own mind : but the 
acknowledged rules of law; and principbs of cbn^ 
struction^ seem to place the effect of the devise in 
question beyond all doubt. Those rules arid pFin-r 
ciples^ imperatively require us to strike out the re* 
pugnant and inconsistent words^ (o) ^'as tenants 
in common^ and not as joint tenants ;" and to al- 

(o) 2 Bligh 36. Irtfra^ Sect. V. 
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low the remaining' words td operate according^ to 
their natural import. Oh this grocind^ and, asf it 
appears to me^ on this ground alone, the decision 
may be supported. M. A. was rightly heW to take 
an estate tail: but the reasons assigned by the Court 
will not stand the test of an instant's ekamination, 
because they assume that in the case of a devise 
to A. for life, remainder to the children of A., as 
tenants in common, ^ and not as joint tenants, and 
if A. shall die before twenty-one, or without leaV-^ 
ing issue, (for this is Lord Kenyon's version of the 
will,) the latter words '^and if," &c. authorise the 
Court entirely to ' expunge 1>olh the particular 
limitations, for life, and in remainder, (and whe- 
ther the limitation to the children would carry tl|e 
feey or nQt» is, I think, in this point of view, im- 
material,) and to substitute an estate tail m the first 
taker; or in other words to recast the wh«fe de- 
vise, (p) The construction suggested'ih the Note 
appears to be equally inadmissible^ inasmuch as it 
first icuts down the estate of M. A* to a tenancy for 
iif€ ; ne&t cuts down '' heirs of the body? to a mere 
designatidR of her immediate childrM; and, lastly, 
changes '^ or'* into '' and ;** and after all this vi6- 
lence done to the words, we cannot look oipon the 
niew-tnoddled devise with the consolation of even 
a probable co{\jecture that we have directed the 
testator's bounty into the intended channels. Uh- 



• \ f > '•!., 1 •<■•■* 



(/>) See Sect. VII. wher<i this doctrine of general intention 
' i^ more fully considered. 
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doubtedly the word '^or'" may be constraed ^^and/' 
andmce ver^^in fuitherance of the intention : (^) 
but we must not first ^speculate upon the meaning 
of the devise^ and then accommodate these little 
"parts of speech to our own hypothetical interpreta* 
tion. If in Ibe case under -discussion we either 
admit. the pnnc^fe on which Lord Kenyon rested 
he ' construction^ or adopt the construction sug^- 
gested by the learned author of the Note^ it will 
be difficult. to say at what point estposition endsi 
and conjecture begins. 

(^iq) Im BvowMwerd v« Edwards, % Yes^ 349», vhere the i^ 
tator devised to two trastees aiid their heirjB, to receixve the rei^t^ 
until B. sTiould attain twenty<-one ; and if B. should attain 
twentj-one, or have issue, then to B., and the heirs of h!s body, 
l)Qt if B. shouTd hap|>en to die before twenty-one, and wkhn 
*oat issue, then over ^ B. attained twenty-one, and died wU|i» 
oBt issue : Lord Hardwkke said, ^f la the case of a devise .to 
one, and. his heics, and if he should die before twenty-one, ^r 
.without issue, then ov^, the Court has s^d, it was not the in- 
tent to disinherit the issue; and) therefore, or should he coii- 
strued and: biiit if the first limitation had been in /at/, the^« 
would l>e no dtcasion to resort to that, but the Court wotdd 
'bive- made the pame constmction that I do «ow, viXf if he 4»e 
' J^^ii;hQnt issae before twenty^6ne,tben over, bj way of ^xeeutpry 
^.dernsej^qJ] } if he die without issue after twenty«-one, when the 
estate had vested in hii^i, it would go by way of remainder, be« 
cause he had made his original device capable of a proper re- 
^niaiiitd^r. In which case the Court will always construe it a re- 
Aiainder« An estate toil is -capable of a remainder, and it is nar 
tural to expect a remainder after it." See Soulle r. Gerrard| 
Cto. Eliz. 525. Doe v. Jessop, 12 East. 228^ 
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Tliew<urds of perpetuity would clearly be 'suf* 
ficient to carry the fee : but it shottid seem that the 
twofold construction of the Words '' heirs of the 
body'" suggested in the Ndte^,' is not' supported 
either by principle or authority, The argument 
which converts them into words of qpecial de^ 
iignation^ descriptive of the immediate childr^ii 
only of the first taker^ must necessarily divest thm 
in toto of all their energies as words of inherit'- 
ance, reducing them to a misre substituted term 
for ^^ children/' The very foundation of that in^^ 
terpretation mi^st be laid in the absolute e:KcIu8ioQ 
of every idea attached f o those words as words of 
limitation. They cannot^ (unaided by superadded 
words) act simultajieously in the double capacity 
of describing persons iiot required to sustain the 
.character of heir^ and of limiting the inheritance 
to those persons by virtue of their efficacy as words 
properly descriptive of that character; and we 
should hardly be warranted in adopting a con- 
struction which compels the words to throw off the 
pharacter that properly belongs to them for one 
purpose^ and to reasaupie it the nesit instant for 
another purpose. Nor dpes the case referred to 
(Burchett v. Durdant^) appear to sanction the pro- 
posed construction. There the devise was to A.^ 
and his heirs during the life of B.;, upon tnist to 
permit B, durin^g^ his life to receive the profits ; (r) 

(r) B. was held to take ojilj ap equitable interest; ^^and this 
of itself would have prevented the words from operating as words 
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and ^er the decease of B.^ then io the htoks male 
of the body of B. now living, and to such other 
beirs male^ or female^ as he thereafter should hap* 
P^n to have of his body. The v?ordfl '^ heirs male 
of the body of B. now living" were held to operate 
as a desciiption of the person ofC./t£eheir kp- 
parent of B. ; and it was held that C took an ^- 
tate tail : the Court however did :not r^y entirely 
Mpon the effect of those wonis^ but sdd that the sub* 
jsequent words ^^ and to such other hein male or 
female as B. thereafter should happen to have 
^ his body'' would, at all events, make an estate 
tail in C, who survived B., and was heir of his 
body, (s) Besides, in that case C filled the cba- 
lacter of heir apparent, (f) and answered to the 
Mrict letter of the description, but did not satisfy 
the plural ." heirs/' If the words *' heirs of the 
body'' in the case of Doe v. Smith could operate 
doubly to describe the children, and give them 
the inheritance, it should seem to be more con- 
sonant to their natural function, that .they should 
be held to give the children estates taQ, than es- 
tates in fee simple. The same line of argument 

pt Utnitation, because, to coiob within the irule in Shelley's case, 
iii9 estates must be both legal or both equitable. But the case 
was wrongly decided in this respect ; for the devise was to A. 
to permit B. to receive t^ profits which certainly vested the 
legal estate in B." Sugd. Gilb. 25. n. (3.) 

(s) See 2 Bligh 26. note by the reporter, where all the re- 
lerences to the different reports of ttxin case tdre coUetited. 

(0 See Sir T, Ray. |18. 
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apptersio hatebeeA pursued in Doet». J€bsod::(i») 
but the Court held that children taking bjr purr 
chase under the description of " heirs of .the 
bodyV took only life estates. 

• . '. . ' 

The principle of Lisle ^/Gfay^ and Lawe 9K 
Davies, waa confirmed^ and somewhat extended, 
by the decision in Goodtitle d. Sweet v. Her* 
ring, (x) where a testator devised certain manors^ 
messuages, &c. in Devon, Cornwall, &c. to M..D> 
lor ^her life, without impeachment of waste ; ^k^ 
nainder to trustees, to preserve contingeat te^ 
fsainders; and from and after her decease, /thfea 
lto4he heics nude of the body of the said M^ D. 
to be begotten^ severally/ successively, and in re- 
mainder one affer another^ as they- and ev^y} c^ 
them 6halt be in sent6rity of age^ and priority of 
birlb^ the elder of such sons and the heirs ifiale of 
bis body lawfully issuing being always preferred^ 
wid t<^ take before the younger of such son and 
soUsytand the* heirs. male of his and their body aad 
tedies; and for wmnt of such isstie^ then to ail and 
leVery the daughter and daughters of the bbdjr of 
tfie said M. D. to be begotten^ (o be equally 
divided amongst them^ if more than one, share 
and share alike as tenants in common^ and of tlie 
Afreyeral and respective heirs of the body and bodies 

;*'•'■'••• '■ , : ■ ' • - •• 

):, j(tt) If^OyS^d. IV. and V. 
. (a?) 1 East. 164. (1801.) Affirmed in the Hou$e of Lords, 
pfioted cases, 1801. SeeMand^viJle r. Lackey, w/rir Sect. IV. ». 
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of ^uth-daligtit«r^ftfid dMgfaft^rft; Hftd k ^ftiiilt of 
such i^due; then dvei». 

Lord Kenyon relied prkicipally oh Lawe^ t?. 
Davies, fortified/ as he said^ hy Dbe' v. Laming; 
and he observed that the same principle was ebtet- 
bKshed by Bagshaw v. Spencer, (y) a case^ tX 
which the authority had been so shaken in Mr: 
Fearne^s time that he conceived it could notgo^ 
Vern^e^cept^ perhaps/ in cases the same in spe^ 
ei^termmis, but which at this diay would ndt b^ 
allov^ed to govern any case. This reliance on two 
'cas^s of such 'extremely questionable au^oriljr 
Was^father linforttaiikate. His Lorddiip said he weM 



' > (i/) 1 Colh Jiir.-378. This ease must be conmdered B3 •vei»- 
r^led- Th^ pri/nc^le on which Lord Hardwieke fonpdcdhi^ 
itid^roeiit i^.cloarl^iejiplQded ; and as a.decjsioaupoQ the inerjp 
xpords it cannot be applied to other cases,. Jt maintained for 
liome time a disgree of authority, and was constantly appealed to 
by the opponents of the rule. In Sayer i?. Masterman, "V^if ih. 
i986. upon a devise of testaitor's estates or farms at, &e« to E.'S. 
Idariiig his liffy idth power to make a jointure, and after Ma d^« 
teeas#,. tn such child or children as should lawfully be beg(vtte|i 
by him^ the males to be prefei^red before the females; and to pre- 
serve contingent remainders during the life of E. S. he gave 
the said estates and farms to D. R. ; and after the decease of £• 
'■%', and ok failure bf'isi^ue as aforesaid, he gave the said estates 
^aud ft^iiis'toXy^^S. and tlie heirs of fafis body^ the UBles<^haiviag 
preference as aforesaid, and succeeding according to their births; 
and to preserve the contingent remainders during the life of 
6. S. he gave the same to the ' said D.R., and on^ftiiiixi^ of 
issue of the skid G. S.y he gave the said estates and' farms 
&c^ it was held that G. S. took aii estate tail: hut the' Court 
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» t 

Veniembered Jones r. Morg^ny (ss) ttnd observed 
that there no words of limitation were superadded 
to the devise to the heirs male^ which had always 
been bolden to be of great weight in ca^es of iSiis 
sort : but here again his Lordship appears to have 
hi^eu in error. In Jones t^» Morgan the d^vtae was 
to W. for fife^ without impeachment of waste^ and 
after his decease^ to the heirs male of the body of 
W. severally^ respectively, and in remainder the one 
after the other, as they and every of them should 
be in seniority of age, and priority of birth, re- 
mainder over. Powers of leai^ng, jointuring, and 
portioning, were given to W. Lord Thurlow was 
^f opinion t^ W. took an estate tail ; and there 
is no reason to think that superadded words of 
Mmitation would have made any difTerehce in his 
opinion. He thought the words ^^ severally, re- 
spectively, and in remainder,*' &c. immaterial. It 
is clearly settled that if the words '' severally/ V&c. 

thpttght it inaterial to be. made out that the inheritance did not 
vest in D. R. ; for if it did^ it would have been the case of Bag* 
shaw r. Spencer. The word '' estate" was held to be de- 
scriptive of the lands only. It cannot be doubted that at this 
day the onlj difference produced by holding the fee to vest In 
the trustee or not^ would be^ that in the one case J. S. would 
bave a l^gal, and in the other an equitable estate tail. Smyth^^ 
Baron, distinguished between the devises to EJ. S. and G. S.^ 
observing that in the devises to E. S. there were very strong^ 
words of implication to carry an estate tail ; but that in the 
. devise to G» S. there were strong technical words. See Se(5t> 
VII. , 

(^) 1 JBrQ*..C..C* 218. M, .'/ -I 



v' 
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had been omitted, and superadded words tacked 
to '^ heirs male^" W. would have been tenant in 
tail. Lord Kenyon supposes Lord Thurlow to 
have thought that the words '' severally/* &c. un^ 
attended with words of limitation^ made no dif^ 
ference -whatever ; but that so attended^ they gav0 
a totally different effect to the devise. Lord Thur-* 
low's language entirely negatites the idea of hia 
having relied upon the superadded words. 

'I'he devise in the case of Goodtitle t;. Herring 
diffisred from that in Lawe r. Davies^ inasmuch aer 
theife the wordd of limitation were introductory only, 
and the explanatory words were of the substance of 
the gift ; while in the case under eonsiderationr 
^' heirs male of the body'* are the operative words' 
^ gift ; and the explanation is afforded only by 
the stdbsequent incidental mention of sons in r^ 
ferring to the '^ heirs male/' and by ioferenca 
from the limitation to the daughters. It is clear 
tiskX the Wordi^ ^^ severally, successively, and in re- 
mdindiA' . oite aftef the other as they and every o^ 
Ihism' should be in seniority of age, and priority 
of bMb," would have been insufficient to convert 
the nmitetion' to the heirs msde into remainders 
to fhcTilrdC and othei^ sons snccessivdy in tail; and' 
Ihat xi^^nM bad proceeded '' the elder of sucb 
heirs male" &c., M. D. would have taken an es- 
tate tail. 

» 

Lord Alvanley ii^eaks of this case in the f^i* 



tewtfig terms, (o) < " The. case of GoodUtle t?. Her^ 
rin^^ which wa^ cited on the part of the defend^. 
%Bt^ 18 certainly a case of gceat authority^ stinceit 
wdvituptothe House of Lords. The Courts in com-, 
toenting upon that ease^ admitted the rule to be 
established^ since the cases of Colsoo v. Colson (k). 
and Perrin v. Blake^ (o) that if an estate of free- 
hold, be givea to a man^ and either mediately or 
immediately in any part of U19 same instrument^ 
an estate is limited to the heirs of his body^ he 
would take an estate tail : but they thought that 
ijtke rule was not so rigid as to preclude the tes-^ 
talor himself from explaining the wprdsi used^ aa^ 
Lord Kenyon cited the cases of Lawe v. Davies 
and Doe v. Laming^ where they were so explain-: 
fd. , The Court thought that the wo]*ds ' heirs 
fif the body' might admit of explanation^ and 
timt the words there used were sufficiently ex^ 
planatory/' 

But in the later ease of Poole v. Poole> (d) sent 
from the Court of Chancery^ words of explana- 
tion^ scarcely less strong than those in the last 
cited case> were rejected. The testator devised 
all his real estate to trustees in fee. iui trust for tes- 
tfitpr's first son for his life^ and to preserve con- 
tingent remainders^ and after his decease for tiie 
< . « . . . 

(a) In Poole v. Poole, infra. 

(b) 2 Stra. 1125, 2 Atk. 246. 

(c) 1 CoU. Jur. 283. 



9ev^ral heirs male af such first son iawfidly isk 
flfif ing^^ so asHfae -■ elder ^of 9uek sons^ aiid the heirs 
male of his body^ should take before the yoiifiger, 
and the hefirs male of bis body ; aad for want of 
such issue^ in trust fair testator*s second^ third; and; 
fourth^ and all and every other son and icms. for 
Iheir several and respective lives^ and aba to* 
preserve the contingent remainders ; and after 
their several deceases^ in truAt for the several 
heirs male of their respective bodies^ so as the 
^Ider of such sons, &c. (as before*) The; will 
eontained a subsequent devise of other property 
ta the Ikrst and olh^r sons successively in pvofMr 
teobnicalform. J 

The question for the opinion ^f the Court was 
what estaite the testator's first son took. Lord Al- 
vanley said that the words ^^ such sbns" couM di^ 
apply to the heirs male of the body of the testa* 
tor's first son. In the second limitation ^^such sons^' 
could imsily refer to sons of testator. He would not 
give any opinion whether, if the c^use ending wtlli 
'^ and for de&ult of such issue" had stood alone, 
anexpladned by other piuls of the will, the con* 
strattion that ^' heirs male" m the first part of the 
devise meant sons, might not have been, the proper 
eonstjruetion* On that point the Court. wished 4o 
a.void any determination. It appeared to him that 
m construing limitations of this sort, the Cbnrts 
had n^ver deviated from the general ^rule^ which 
gave an estate tail to AhiQ^.firsiMikQr^.whejpe^t^^de* 



I in vtmmncE m^miOD mr law fssasr. nit 

viae fo him tras foUowed by a Hmitattcm to the 
heirs of his body> except where the intent of thci 
testator had appeared so plainly to the contrary 
that no one could misunderstand it. In this case, 
however, when the Itmttation upon which the dif-^ 
ficulty arose, was cotinected with the other limit-* 
ations, in which the testator had used the samtf 
vrords, clearly without intending that the heirs of 
the body should take by purchase^ it would b0 
strange to suppose he intended heirs inr this limit** 
iifion to take as purchasers. He (Lord Alvanley) 
took the rules respecting the coiratruction of word» 
in wiHs to be plain and well settled. Words were 
always to be taken in their ordinary sense, unlesri 
the testator had demonstrated an intention to put 
a different sekise upoti them. Now the words em- 
ployied in the irst devise were clearly, in their orf 
dinary sense, words of Mmitatton. Another nd^ 
in the construction of wiSs was, that neither alii 
intent manifested by the testator fo give only ait 
estate for life, nor the interposition of trustees to 
preserve contingent remainders, nor mere words 
of condition, describing the order of succession, 
in which the devises are to take place, nor the 
introduction of powers of jointuring/ or of BberQr 
to commit waste^ were of themselves sufficient to 
vary the technical sense of the words used, it 
urast plainly fq^ear that the testator did not meani 
to give such an estate as would pass under the 
words used, unless controlled by such apparent iti^ 
tent. /' My ^brothers (added hisr Lordship)' 
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with me in thinking that this rule must be rigidly 
observed.'' 

• • 

These observations from a judge^ who is. known 
to have formed his opinions upon mature consider- 
ation^ (e) and whose judgments have always com- 
manded great respect^ bear strongly against the 
authority of Doe v. Laming, and the class of cases 
reserved for consideration in the next section. 



y ... 

The rule requires a limitation of the inheritance 
to the heirs. Mr. Justice Blackstone has ob- 
served^ (/) that common sense will tell us^ that 
when the inheritance is not given to the heirs, 
they cannot be intended to take by descent. The 
case of Seaward v. Willock(g) is an. instance of 
this. kind. The testator devised to T. S. the estate 
of Holcomb Burnet^ during his life : bat to . hi« 
trustee in his behalf should be committed the pro- 
fits of the said estate' until he should arrive at the 
age of twenty-one years; and after him, to his 
eldest or any other son after him during his na- 
tural life ; and after them, to as many of his de- 
scendants^ issue male^ as should be heirs of his or 
their bodies^ down to the tenth .gjeneration, during 
their natural lives. Lord EUenborough observed, 
that the testator's meaning was to give estates for 
life only to T. S.j and after him to his sons^ and 

(<?) 8 V€8. 666. 

(/) Harg. Tracts 505. 

(ir) 5 East. 198. 1 Smith 300. (1804.) ., 

I 
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after them to their sons^ down to tl^ tenth gene- 
ration. But this he could not do by law/inasmuch 
as the law would not allow of a successive limit- 
ation of estates for life to persons unborn. Coi^ld 
the Court then make another will fo^ the testator^ 
giving' to his devisees different estates than those 
he meant to give them^ because the estates he in- 
tended could not by the rules of law take effect ? 
This^ properly speakings was not a case of parti- 
cular and general intent^ both of which could not 
be effectuated : but a case of single intent to create 
a succession of estates for life not warranted by 
law. (h) 

The next case is Pierson v. Vickers, (t) (sent 
by the Master of the Rolls) where the devise was 
of freehold and copyhold eattaes at B. unto A. Y.^, 
and to the heirs of her body^ lawfully begotten^ 

(A) '' In the late case of SeaM^ard i?, WiUock, 5£ast* 198.> 
the Court of King's Bench appeared di$p.03.ed not to carry, this 
rule (the rule which sacrifices the particular to the general intent) 
quite so far as it had been carried by former authorities." 
Sugd. Gilb. Us. 23. n. loi In a note to Butl. Feam. C. R. 
201. (a) upon the doctrine of cypres ot approximation, esta* 
blished by Humbersto^e o« Hnmberstone^.^i^ra, 33;^ fpUowed 
by other cases, bnt in wliich Ix^rd Eld9n ha^ declared thiit 
it would be improper to go pue step furtheri it is observed, that 
this doctrine was rejected in the case of Seai^ard v. Willock, 
where the language of the will was strongly contended to af- 
ford ground for its reception. See also Hejes v. Foorde, 
2 Black. 698. 

(0 5 East. 548. 3 Smith 160. (1804.) 
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whether 90Ba or daughters^ as tenants in commony 
and not as joint tenanls^ and in default of such 
issuey to M. Vi and J. V., for their joint lives; 
vrith remainder to trustees to preserve during their 
lives^ and after the decease of either of then^^ to 
the child and children of M. V. and J. V.^ whether 
sons or daughters^ and their heirs and aissigrir for 
ever^ as tenants in common^ and not as joint te- 
nants. The Court certified that A. V. took an es- 
tate tail. Lord Ellenborough said the cases of 
Doe d. Candler t;. Smithy (k) and Doe d. Cockt?. 
Cooper^ (Z) seemed to apply very strongly to the 
ptesent. Lawrence^ J. doubted whether the word 
'^ estate" could be construed to carry a fee, coupled^ 
as it was, with words of local description. 

This appears to be at least as strong a case for 
turning '^ heirs of the body" into words of parti-* 
cular designation, as most of those to which we 
shall hereafter advert. For, 1. "Heirs of the 
body" were immediately connected with words of 
purchase, '' sons or daughters," which words were 
in a subsequent limitation of the same estate clearly 
applied to the children of the firs^ taker. 2. There 
were words importing a t^Hiacy in common, (and 
negativing a joint tenancy) a circumstance relied 
upon in Doe v. Laming; 3. If the words ^^ heirs of 
the body" had been construed "children," it is 
clear that the word "estates,'' though coupled 

(k) Siqtra, 90. (/) Si^a, 64. 

i8 
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with words of locslify^ (m) woatd have' given them * 
thefee^ so that in effect here were also^brds of - 
superadded limitation in . fee^, which was anotiier 
ingredient in Doe v. Laming. 4. The devise over 
vras to take effect in defieuilt of '' such'' issue, (ti) 

But the frame of the subsequent lifpitations^ > 
giving particular estates^ with remainders to child- . 
ren in proper form^ may be deemed adverse to a 
similar construction of the gift in question. This r 
circumstance^ however^ seems to be incoqclusive, 
inai^much as the inference to be drawn from it 
against affixing the same s^nse to '' heirs of the 
body/' &c. must be founded on the supposition that 
the testatpr was a '' technical lawyer^" whereas it . 
plainly appears that he was not. If, therefore^ 
''heirs of the body" in connection with words im- 
porting a tenancy in common^ &c. prima facie 
mean children, the^subsequent devise was not suf-, 
ficient to exclude that interpretation. This de-, 
cision cannot easily be reconciled upon principle 
with some of the later cases, (q) 

(m) Uthwatt tr. Bryant, 2 Mar^ 30. Dekin v. Hood, ib. 350. 
Randall t). Tuchin, 6 Taunt. 410; ; 

(n) ^' Two circumstances are materf al' (in Pierson t. Vlejcerv.) 
I. The gift was to Ann, and the heirs of her bod/, by one en- - 
tire and connected clause. And, 2dlj, and this is more im- 
portant, there were not any words of superadded limitation, so 
tbat the Si^s and daughters, as purchasers by that name, could' 
bave taken the inheritant^e. The genei^ intention goTemed 
fliis decision.'* Prest. Est. 373. 

(o} Iftfira, SeiJt IV. 
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The principle deducible from the above deter- 
minations^ (excepting Doe v. Laming, from which 
no principle can be extracted) appears to be, that 
in order to impress the words " heirs of the body'* 
with a meaning different from their ordinary min- 
ing, there must be explanatory expressions of the 
most unequivocal character, directly referable to 
those words^ so as completely to satisfy the mind 
that the testator used them in a certain qualified 

sense, ^nd in that sense alone. 

• - * 

In Lisle v. Gray, Lawe v. Davies, and Goodtitle 
V. Henring, the words, as explained by the testator, 
imported a' succession of estates tail, adapted to 
the preservation of the estate in the family of the 
first taker, an explanation of which the words are 
known to be susceptible, as they are commonly 
lisedln ihis sense in short heads or instructions 
for strict settlements^ and are so understood by 
courts of equity in marriage articles, and execu- 
tory trusts. But in Doe v. Laming the same words^ 
as explained by the Court, altogether repelled the 
idea of ah intail; and vested the absolute fee, simple 
in the children of the first taker, thereby depriving 
the more remote issue of the chance of succession 
afforded them by an estate tail in the ance^tor^ (a 
chance which is of some value m legal estima*^ 
tion, ( p) } and at once laying the estate open to 
jdienation by the ordihary modes of assurance. 

ip) Wilm. «79, 280. 
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SECTION IV. 



Review of Decisions since the time of Lord Kengfon, 
in tohich ''Heirs of the Bodjf*' unexplained^ 
have been held to designate Children. 

General Remarks on these Decisions j and thfi 
Principles which they threatened to Introduce. 



QF the decisioiM^ since the time of Lord Kanyon^ 
in which the words '' heirs of the body'' have i>een 
held to be restrained^ otie has been reversed in the 
House of hatAs, {a) anctther has been denied by 
the same high authority -jto bfe law^ (h) a third is 
stated: to have been a surprise upon the profes- 
.si<m'^ (c) and we shoU presently see wh^t d^ree of 
credit is really due to the rest. 

In the first of these cases^ Doe d. Hallen v. 
Irdnmohger^ {d) tilie estate of freehold limited to 

(a) Doe 97. J€8S0% see Jeason «. Wright, 2 Bligh 1, 
(6) Doe V. Gpff, Ibid. 

(c) Gretton v* Haward, see 1 Jac. & Walk. 566. 
(cO 3 East. R. 533. (1803.) 
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the ancestor, and the ^remainder to the heirs, were> 
by reason of ih^it diffierent qualities, incapable of 
uniting^. The teistatfix devised to G. B., and to 
the h^irs of his body, testatrix'ts real estate, to hold 
unto G. B. and his heirs for /eyer, with a proviso 
that if G. B. or no heir of his body, should be in 
Great Britain^ or if living should not come into 
Great Britaih personally to claiin the estate within 
seven years from testatrix's death, then the execu- 
tors were to receive aiid retain the rents for their 
own ulse for ever ; and at'the end of the said seven 
years, 'testatriK devised her said estates to G. H., 
his lidirs and assigns, upon trust to receive and 
apply the renCs -for the support of S. C. and the 
issue of her .body, lawfully begotten, or to be be- 
gotten, during the natural life of S. C. ; and from 
and after the decease of S. C, then upon trust for 
the use of the heirs of the body of S. C. lawfully 
begotten, or to be begotten, thdr heirs and assigns: 
for ever, without any respect to be had or made in 
regard to seniority of age, or priority of birth ; and 
in de&ult of such issue, then in trust for the right 
heirs of A.B. for ever. Lord EHenborough said^ that 
all S.C/s children were intended to take together, 
'^ without regard to seniority of age, or priority of 
birth;" that itiust mean that tlu^ should take as 
joint^tenants ; and as the father of the lessor of the 
plaintiff died before any severance of the joint-* 
tenancy, his childi^en coiild hot take. The counsel 
for the plaintiff admitted that S. C. did not take 
an estate t6il, inasmuch as the fegal freehold was 
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execQted in the trustee^ and the estates could not 
unite: but contended that the limitation to the 
heirs was a legal contingent remainder to the per- 
son answering the description ^f heir of the body 
of S. C. at her death; 



/ • 



The clause *' without any respect to be had^ &c." 
was an' attempt to foist into the succession qualities 
which the law will notallow of; and oughts (accord- 
ing to 'Lord Alvanley's doctrine^ that " mere words 
of condition^ describing the order of succession in 
which the devises are to take place^ are not sufficient 
to vary the technical sense of the words* ^ heirs of 
the body/ '*) to have been disregarded; nor were 
the superadded words entitled to any weight. 

It matters little whether we reject words^ or 
render them nugatory by construction. The rea- 
soning attributed to Lord EHlenborough deniedrall 
operation to the words ^' without any respect^ &c." 
for if the testatrik intended children to take^ they 
must necessarily have taken as joint-tenants^ for 
want of words to create a tenancy in common ; and 
whether they took as joint tenants^ or tenants in 
common^ they would have taken without regard 
to seniority of age/' or priority of birth. ; The 
Court probably reasoned thus : — The testatrix 
contemplated a taking without respect to senio- 
rity^ &c. : . but heirs of the body cannot so take ; 
therefore^ the testatrix must have meant other ob- 
jects^ and most probably children. On the same 
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principle^ if the devbe had been to the children of 
S. C., their heirs and assigns for ever; regard 
being had, to seniority of age^ and priority of 
birth^ the Court must i converso have construed 
''children" to mean "'heirs of the body ;*' .and 
indeed this woijild be the less violent construe- 
tion of the two, since '' children'* (c) may act 
as a word of limitation in a will, without ex- 
press words of explanation, although heirs of 
the body cannot (as we have seen (/) ) be cut 
down to a mere description of; individuals without 
the clearest evidence of intention. In fair con- 

• . *• - 

^truetion, the words of the devjse import succeission, 
without regard to primogeniture, a descent con- 
trary to the common law. If the testator contem- 
plated children, the qualification was insensible. 

* ' - » ' . V . - 

The words '' in default of mch issnc?' passed 
unnoticed ; though, according to the. doctrine laid 
down by Lord Kenyon in Doe.«>. Smith, (g) and 
other cases of that class, and adopted by Lord 
Ellenborough on other occasions, these words ina- 
nifested the testator's general intention that the 
devise over should not take effect. till the issue of 
S. C. should be extinct; and. which intention could 
only be effected by allowing the heirs of the body to 
Mkeperformam doni. In Pierson v. Vicket^ (A) 
where the expressions were more £eivorable to a 

(e) Seale r. Barter, supra^ 43. Wilde's case, 6 Co, R. 16« 
(/) Supra^ Sect. III. (g) Supra^ 96. 

(A) Ibid. 114. 
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restricted construction of the words '' l*eirs of the 
body/' Lord Ellenborough asked '' How do you get 
rid of the words ^ in default of stic^ issue V '' (i) 

If this case were to standi it would be an autho- 
rity for putting an interpretation upon the words 
^' heirs of the body/' when not preceded by a free- 
bold in Uie ancestor^ different from that which had 
obtained where the freehold was limited to him. 

In a subsequent case^ Doe d. Strong v. Goff^ {k) 
certain messuages were devised to testator's daugh- 
ter M. G. and. to the heirs of her body^ lawfully 
begotten^ or to be begotten^ as tenants in common^ 
«nd not as joint tenants: but if such issue should de- 
part this Ufe^ before he^ she^ orthey^ should respec- 
tively attain their age or ages of twenty-one years^ 
then to J. M. his heirs and assigns for ever. And 
by another clause in the will^ the testator devised 
other premises to his son J. M.^ and the heirs of his 
body^ lawfully begotten^ or to be begotten : but if 
J. M. should die without issue^ or such issue 
'sliottld all die before he or they should attain 
their age of twenty-one^ then and m such case, 
he devised the same to his said daughter M. G. 
and to the heirs of her body lawfully begotten, 
or to be begotten, such issue if more than one 
to take as tenants in common, and not as joint 
tenants. It was held that under the gift to the 

(0 Infruy Sect. VII. {k) 11 East. 668. (1809). 
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heirs of the body of M. G. her children were en- 
titled as tenants in common. Lord Ellenborough 
said, that the provision^ that the heirs of the body 
should take as tenants in common^ and not as joint 
tenants^ shewed very distinctly that the testator 
was contemplating, something very different from 
an estate tail ; because an estate tail^ if there were 
«ons^ would vest wholly in the eldest son^ to the 
exclusion of all the rest^ and upon an estate tail 
there would be neither joint tenancy^ nor tenancy 
in common ; and the words which followed put it 
past aU doubt that the testator used the words 
'^ heirs of the body/' not as words of limitation^ but 
as equivalent to children or issue of her body^ to 
give such children a distinct and independent in^ 
Merest. The words were, '' but if such issue should 
^depart this life before be, she, or they, shoiild^ re- 
spectively attain the age of twenty-one,*' then he 
devised to his son in fee. Whom does he mean 
then by such issue, but the persons to whcm he bsA 
before referred by the description of the heirs of 
his daughter's body? And when he is contem- 
plating the posllibility tibat he, she, or they, may 
depart this life before twenty-one, (I) to whom can 
he be referring but the immediate children of his 
daughter? In the devise to the son, of the estate 
given to him, the words ^' heirs of the body" 
were perhaps used in a different sense, at least 

(i) Not " without issue," so that the issue of a child dying 
under twenty-one would be left without a provision. 
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there were no new words importing that they 
were to take as tenants in common : but it was 
obsenrable that in the limitation over to the 
daughter^ upon failure of the issue of the son^ the 
testator again used the term ^^ heirs of her body ;" 
when he is clearly speaking of her children^ and 
again provided that they should take as tenants 
in common^ and not as joint tenants. It had been 
urged that there was a paramount intent^ not 
indeed that any such intent was expressed^ but it 
was assumed that the testator never could have 
intended that any part of the estate in question 
jihould go ov^r to the son^ so long as there was 
any descendant of the daughter. But how could 
the Court say what was the testator's intention 
iq)on a pointy upon which he had expressed no 
intention at all ? The Court had . looked through 
the cases which had been cited ; and did not feel 
that they should break in upon any of them^ by 
lioldirig that the children of M. 6. tobk estates in 
common by ][)urchase ; that was distinctly and une- 
quisdocaUy expressed by the testator to be his in- 
tention; no contrary intention was ei^pressed in 
any part of his will^ nor was there any provision 
ccyntalned in the will inconsistent with this inten- 
tion^ nor from which a contrary intention could 
fairly be implied. ' 

Upon the citation of this case in the House of 
Lords^ in Jesson t^. Wright^ (m) it called forth an 

(m) 2Bligh49. 
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observation from Lord Redesdale that the words 
^' if such issue should depart this life before twenty* 
one/' &c. were insensible if the estate were given 
to the children for life, as the estate in such case 
would go over whether they died before or after 
twenty-one. And in delivering judgment^ (n) his 
Lordship observed^ that Doe v. Goff seemed to be 
at variance with preceding cases ; that in several 
cases it had been clearly established that a detise 
to A. for life^ vnth a subsequent limitation to the 
heirs of his body^ created an estate tail^ and that 
subsequent words^ such as those contained in the- 
devise in Jesson v. Wright^ had no operation to 
prevent the devisee from taking an estate tail; 
that in Doe v. Goff there were no such subsequent 
words^ except the provision in case such issue' 
should die ulider twenty-one^ introducing the gift 
over; that this seemed tc^his Lordship so far from 
amounting to a declaration that he did not mean 
heirs of the body^ in the technical sense of the 
words, that he thought it peculiarly shewed that he 
did so mean; that it would otherwise be wholly 
insensible. If the objects did not take an estate 
tail, it was perfectly immaterial whether they died 
before or after twenty-one: that it seemed to 
indicate the testator's conception that at twenty - 
(ine the children would have the power of alien- 
ation ; and that it was impossible to decide tl\e 

« 

. («) « Bligh 58. 
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case then before their Lordships^ witho^t holding 
that Doe v; Goff was not law. Tho Lord Chan- 
cellor observed^ (o) that Doe v. Goff was difficult 
to be reconciled with the decision they were about 
to pronounce^ he did not say impossible : but that 
case was as difficult to be reconciled with other 
cases. 

« 

' It should seem^ however^ that Lord Redesdale 
had misconceived the effect attributed by the Court 
below to the words providing for the death of the 
issiie under twenty-one ; at least it appears to have 
been contended^ (p) that the children took in fee ; 
and nothing can be collected from the judgment 
which fiivours the supposition that the children 
were considered as taking only life estates. If it 
had been necessary to decide the question^ there 
can be little doubt that it would have been held (aui^ 

« ■ 

properly held) that the children (supposing child- 
ren to be the objects) took the fee : but as the 
plaintiff was equally entitled to recover whether 
the children took for life or in fee^ the Court was 
not called upon to pronounce any opinion upon 
the point, (q) 

(o) s.Bligh 56. 
. '(p) Robinsani'.Grej, 9East, 1* (supra 66.) Doe d* Wright,^, 
^undall^ ibidt 400, vrere cited, and see Frogporton. d. Bramstone 
V, Holyday, 3 Barr. 16^. Merest o. James, 1 Bro. & Bing. 
484, infra^ 143. n. Toovej v. Bassett, 10 East. 460. 

(q) ^^ It was decided in Doe v. GoiF, that A. was onlj tenant 

2 
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» 

On reference to the judgment of theCoartin 
this case^ it v. ill be found to proceed throughout 
upon the assumption £bat ^^ heirs of the b6dy*' 
meant children^ That point being conceded^ the 
reasoning is strong and triumphant 

The contrast between the language of the Court 
of King's Bench^ and that of the Lords^ is remark- 
able. We find lawyers of the greatest eminence 
relying upon the same expressions^ as affording the 
most distinct and conclusive evidence of intentions 
wholly dissimilar ; the Court below asserting that 
their decision would not break in upon any former 
adjudication^ while the Court above pronounced it 
utterly irreconcileable with preceding authorities. 

An adherence to the simple principle^ that a de- 
vise in clear words shall not be affected by repug- 
nant expressions of a less settled operation^ would^ 
it is conceived^ have prevented this violent col- 
lision of opinion^ which must tend to detra:ct in 
some degree from the authority of the inferior 
Courts upon points of this description. There 
will always be Lawyers^ whose course of study, 
and habits of thinkings (r) will inspire them with 
a strong devotion to precedent^ and who will hot 
be found wanting in ability to vindicate^ or courage 

for life, with remainder oyer to her heirs of her hod j^ considered 
^ children, as tenants in fee by implication, subject to a limit- 
ation over, by executory devise." Prest. Est, 375. 
(r) Supra^ 73. ti. (c). 
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to maintain J those established rules; without ^whidi 
property would be an idle word. . DecisiouB whj^ 
8ta.nd opposed to in veteratepractice^ or the cucrasit o£ 
authoirity^ can never be forced upon the Profe^ion. 
This has now been proved in so many instances 
(as in tb^ attempts made in the time of Lord Mans-< 
field to introduce equitable notions into courts of 
law^ to shake off the relics ^ of the feudal pystem^^ 
especially the rule iir Shelley's case^ and in.our owo; 
times to break ^ in upon the principles that guided 
the application of that rule, and to disturb the| 
settled doctrines respecting attendant terms of 
years J (s) that we may hope the period is at length 

(») See Sugd. Vend. 6th edit. 389, " Lady Radnor brought 
bill to have the benefit of dower against Vandebendj, who pur- 
chased of Lord Bodmyu, her husband, and to set this term out 
of the way ;. and by the decree before made, Lord JefFerys in- 
clined to give relief, and did set the term out of th^ way, and 
direct she should bring dower at law : but Lord Somers reversed 
thafiiebl^ee, and upon appeal to the Hou^e of Lords the reversal 
was affirmed. There was great doubt in this Court, and so in 
the House of Lords, and there . was a ^reat inclination in the. 
House to reverse that decree of Lord Somers : but when the* 
counsel came to the bar, t)ie Lords asked whether it was usuaf 
for conveyancers to convey a term for years to attend the in- 
herifance to prevent dower? And the counsel with great 
candour, saying it was, the Lords affirmed Lord Som^s's d^ 
cree." P6;r Lord Hardwicke, in Swannock v. Lifford, Butk 
Co. Litt. 208. a. w. 1. , 

Yet in a late case Doe v. Hilder, Sugd. Vend. 6th edit. 41 1^ 
t Barn, and Aid. 782. where the Court was assured that it iras 
not the practice of conveyancers to assign of notice terms on the 
occasion of a marriage settlement, the Court, after t(vkin.g. tfm» 
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arrived, wheh the experience of so many failures 
will convince the most zealous of the futility of 
such experiments; an:d induce genius either to ob- 
.serye the narrow bounds prescribed to legal specu- 
lations, or to choose a field better suited to its am- 
bition. It seems extraordinary that judges who 
rigidly maintain the technicalities of special plead- 
vittg, which regulate the remedy, pronouncing them 
(as Lord EUenborough was wont very justly to 
do) essential to the conservation of the laws of 
.England, should. not adhere with equal strictness 
to the rules of property, which confer the right. 

r 

The next case which occurred. Roe d. Clement 
v. Briggs, (t) did not render it necessary to givjC 
a decided opinion upon the effect of the words 
^' heirs of the body'* in creating an estate tail in 
the first taker. 

It was the case of a devise of certain burgage 

to consider of its judgment, appears to have decided upon the 
Assumption that the practice could not have been accurately 
stated. The fact, however, is within the knowledge of every 
professional man who has had any thing to do with the prepara« 
tion of a mamage settlement. One of the mischiefs of these 
A presumptions is, that no practitioner can fix the precise period 
when the act must be supposed to have taken place. Hillary v. 
Waller, 12 Ves* 239. supra 17. is .open to the same objection. 
Contingent remainders may be legal or equitable, and conse- 
quently destructible or not, &c. and the title, therefore, good 
or bad, according to the period at which the presumption <^the 
conveyance of a legal fee is to arise. 
(0 16 East. 406. (1812.) 
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meeMiages^ iftc. to testator's von R. C. for his Hjb> 
and after hiii decease^ unto the heirs of the body 
of R« C. lawfully begotten^ or to be begotten^ 
eqoaHy amongst them as siKNild be than living, 
share and share aMke. Also it was testator"^ fiother 
will that in case R. C. die without issae lawfally 
begotten, or to be begotten^ then after his decease 
the testator devised the said messuages, i&c. rnito. 
the heirs of the body of iestator^s son J. C* law* 
fully begotten^ or to be begotten, for ^ver, share 
aad share alilce. There was no custom of ^tailing. 
Lord fillenborough said that whether this was con- 
sidered in the nature of an estate tail in R. C. in 
order to effectuate the getJreral intent of the testa- 
tor atrcording to the cases of Robinson v. Robin- 
ton, (tt) Doe d. Cock t. tJooper, (aJ) Roe t. 
Grew, (y) and that class x)f cai^, or whether it 
was considered as an estate for life in R. C, With 
a contingent remainder to the heirs of his body, 
or children^ living at his death, in either way of 
considering it, the lesdsror of the plaintiff was barred 
by the recovery suffered by R. C 

The ease of Doe i^. ^off was relied upon in ar- 
gument against the 'construction of a.n estate tail 
in R. G. ; which ^eems to have been the true con- 
struction. A devise to A. and such heir of iris 



iu) 1 Bunr. 38. Iftfritj Sect VII. 

{x) SuprOyM. 

iy) 2 Wils. 823. Infraj Sect. \ll. 



\ - 



siQT.nu.] iJP0iiM?ssf:s^fo^'wBi«»QPfyMBODY.'' L#l 

body as dmil be Uving at bis deceMe:, (z) «or tp 
A. lor life^ and aftor bis decease to bis iudxt or 
if fit heir (a) in the singular number^ is an eilatie» 
t^ in A.J (unless attended with superadded wwda 
of limitation ;) and it seems impossible to contenfit 
tiiat a devise to heii^s of the body (in the phiral) 
U¥ing at the decease of the iisst takor^ is restraji)^ 
to the person or persons first answeriag tbe-^e- 
scri^coi of heir or heirs of the body. As to t^e 
substitution of children^ that oonsti>«ietion cQvidi 
be resorted to only with the riew: of .satisfying tb^ 
words '' equally amcrngs^ CbeBi shaive and sjiiar^ 
alike:'' in events however^ all the words^ as thej& 
stoQd> might have been is^isfied ; for If R. Q. bsid 
left issue only a daughter^ and the <^bild. ^f ;^ 
deceased daughter^ the daughter and grandchild 
would have answered the description of heirs of 
die body then liring^ and would bai^e taken as x:/[>r 
parceners in equal moieties. There was ^s^ 
^erefdre^ a £Etir pretence for changing auy of tAie 

Wi(M?4S« 

« • ' • ft ■. 

« 

Sir William Grants for whose opinion the Pro- 
fession must ever entertain the liighest reqiipct^ 
does not appear to hau^e been disposed Ao saikction^ 
l>y dacftsion at leasts fliexelaxation of ancient istsictr 
nesa* The case of Bennett v. The ^^ of Tanlcr 



{z) Richards t^.^BergaY€fniit^,SV^m.S24. 
(«) 8 Vin. 233. 



erville^ (6) decided at the Rolls, is not easily reew^ 
dieable trith some of the decasions at Jaw up<Hi similar 
words. In that case plantatioas and Iwds^in Virginin 
weredevisedtoH. A. B.forlusMfo> withdQt iiaalpeaefa^ 
meat of waste, and £rom and after his deeetsec^ t0 
Ae* heirs of his body^ to take as tenantsln coni'- 
aiODy> and not m joint tenants ; and in case^ af . bis 
decease, without issue of his body^ to the tes^ 
tator^s ddest scm Lord O., his^heirs and as^;«is 
for ever/ subject to the charge of 50001 to his 
daughter F. A. B., with interest from H. A. B/s 
age of twenty-one, and in case of his death befiGNre 
that time, from the time he would have arrived 
at that age, if he had lived ; the testator. declariiig 
his intention to be, that if H. A. B. should die 
uader twenty-one, or without issue^ and, the saj(I 
;plantations, dkc. should thereby gato Lord O^^ bjp 
should pay the said dOOOZ. and interest ;. and Ja 
case both his said sons should happen to die beforis 
they^arrivedatthe respective ages of twenty -oi^^ 
(he* devised the said^ plantation, &c. to his daughter 
F. A. B., her heirs and assigns for ever;. And. he 
directed that incase his sons should sell the. said 
esteto^ then the . produce ^ should be laidtout Ja the 
purchaifteof lands in England^. and ^settl^.apti and 
4^ .such useaaa^he had tfai^jTcby givc^ l^^ai^j^*- 
fbfof 4>in^YrU^inii^ r -'^.^ -,---:^ n^j'-it ot a^^no' 

The case of Doe v. Goflf was pressed in ar- 

(b) 19 Ves. 170. (1811.) ':t.^^^A^t o^ 



gvrmeiit iis" tldf i\fig^<^ elb&e Ktemldatice'to diis ^bse,* 
atid'befiifiii^ ^Itfdngfy ^agafanrt! tbe fonaer deditiom 
by K^^i^dt Kteyoli; > Sat the Master of the Rolls 
keM ti^^tii^A. B.took M tetktd tail, obstrviDg 
that Doe v. 6off was evidently dialangiiishable firom. 
the>f9f>m^^cases^ and'fbom thi% alndth^ttfae^ordtt 
itf(;r^acing t&« devise OTer cotdd not 'possibly 
me&n any thing but ani estate tail/ and that the in^^ 
teoddn ot j^refenring all Ohe iswe of the ftfst taker 
tdth<y rdtnainderinen could ndt be effedmted in any 
tiliier way than by giving an estate tdl. WbeAer 
tMrs case was in iact so eyidendy distineQiskahle 
fram Doe V. Gbffy and whether the words intro^ 
dncing the' devise over were essential to tbe '<sda- 
structionj or noty is less material 'since theilattelr 
^:!Ase; in which th^e were no svcb ' wsords^ * hali 
c^aseU to be law. If '^ beirs of the body*' had 
been' cbnstrned children^ it might have beih^' ex- 
tended that the word '^ estates;^' even^thougii «wd 
as a word of reference^ (c) carried the fee^ thereby 
obviating the objection ^M tAie children ' wonld 
tike for life only. ' / I 

' Out" attention is now caHed to a decision^ Gratton 

^^/'Haward^ (dj which is stated to have been a rar* 

p)me Upon the Prdfession^ arid which is certadnly 

open to much observation. This wflis-'a ^ase'idi- 

rected by the Master of the Rolls for the <^inion 



It • f '^ 



.r . f 
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(ie) Supra^ 50. u^'^k}. 

(d) 2 Marsh. 9. Taunt. 94. 
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of tile Court of Cofittmit PleaH, upon a deviM to 
ti($td^tbt"g wife A. H. of all the teMatoi^« real es^ 
tkte^ of fvhat nature or kiiid soever^ she first ^y«^ 
itig all liis just debts and funeral expenses ; and 
after her decease^ to ^e heirn of heriK>dy^ sharel 
and share alike^ if more than one ; and in defeidf 
of isratr, to foe lawfully begotten by him (the tes^ 
tatbr)^ to be at Met own A^sal. The Judges 
(Gfbbs^ C J.^ Heatili^ Chahibre^ and Dallas^ J.) cert 
tilled that 241. H, took an estate Jbr life ofUy, and 
that each of her »ix chUdrm took under the ttift 
a fee single m remakider expectant np&nthenuh 
ther'n life estate, in one unditAied sixth part of the 
said premi^eSy a$ tenamzs in twnnum with <%e oiker 
five thitdrm. *Tbis certificate was <^nfinned by 
the Master of the Rolls, (e) 

On the citation in argument of Doe v. Smithy (f) 
Doe r. Coopw> (g) and Pierson v. Viekers^ (h) 
followed by some observations on Doe v. Ooff> (i) 
Gibbs, C, J. remarked^ that ih Doe v. Goff there 
was no devise over in default of issue^ whereas 
that constituted the strength of the other cases 
which had been citfed. But it has been obserted 
that this cdnsid«)rali6a did not weigh in the House 
of Lords. 

» 

Ji was argaed^ and seems to have been con* 



T*. 



(e) 1 Mer. 448. (/) SuprUj 96. 

(g) Ib.64. (h) Ih 114. 

(0 lb. 123. 
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stdered^ tkat the moment a child cune in e$8e, the 
power of disposal wa^ gone^ accoffding to the true 
coftAtf ucti^i of the words '^ in de&ult of issue (i. e. 
born J lawfuHy to be b^;otten by me ;'* or at least 
that such power of disposal was to arise only in 
the event of there being no child to take at the 
testatpr's death ; «nd that therefore an estate tail^ 
whl(^ would have conferred aach power of dis* 
position^ notwithstanding the existence of isatte^ 
would have been cont|«ry to the eiqpress intent* 
Bat admitting that the testatqr did not intend an 
estate tail in the wife^ was it clear that he meant 
diiidren to take In fee ? There was abundant aU'« 
thority to shew that the words '^ share and share 
aiike^ if. more than one/* were not suffident to 
overturn the previous words ; and^ indeed^ jthose 
words might have hftd their effect consist^itly witih 
the legal meaning of the words heirs of the body, (k) 
The words ^^ in default of ipsue'^ were stronger 
than #ords expresdve of a dying without leaving 
issue or without issue; and neither thdr generality^ 
nor the legal force of Hie express words of gift^ was 
otherwise restrained by the words ^^ to be begotten 
by me/' tiian as these words reduced the devise to a 
gift in special tail(i) Thegiflwas stiD to the whole 

(ib) Supra^ 131. 

</) DeviMta tostatoi^ wi£i fov llli, and alter ksr death ta 
4)ie hein ofiMT bodf 1^ likD. Ap artate t^fl fai ilia vife after 
possibility W iaroe extiM)^ 6mi the eq4 ef ttie farjod after Oe 
liiulNuid*s death, within wUeh the irife might hafe ha4 iifM hj 
ham. Ptatt IP. Powlas, eMaaL airf Selw. 65. 
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syKQ^l»9UHiKof heiifs derived ifrotn* that souroe. Th^- 
words '^Xo be at her owr disposal' ''might operate^ 
either to pass the reversion in fee expectant on the 
estate taili ^ to cdnfer aa ap Abrity to dispose of 
suchjjreversiQnr: There was no magic in those 
vifQfds. 'When .^ man devises to A. for life^ re* 
n^aind^P to the heirs of A.'s body begotten by B.j 
remainder to the right heirs of A.^ he says^ in ef- 
f^ct^ that in default of issue to be begotten by B.; 
the estate shall be at the disposal of the first taker. 
la factj tiiis case appears on the whole to have 
been rather more barren of circumstances in sup- 
port of the construction at which the Court ar- 
riyed> than any of the preceding, (m) It is no less 
ia^ssible to reconcile this decision with the prm- 
c^pZe {i. e. Uie general intention collected from the» 
iViords ^' in default of issue/' &c.) on which thede^" 
tiprminations in Doe *. Smithy (n) Doe v. Cooper, (o) 
Sierma Vi Vickers^ (p) Frank v. Stoven, (q) and 
qther cases, were placed by Lord Kenyon and 
]^d E^Uenborough, than it is to reconcile that 
pj^Hf^ple with the legal effect of a gift to hdni 
ofrihe body, or of a gift for life, remainder to^ 
p^ioiilar persons as purchasers, and in defiiult' 
of issue of the first ' taker over, as settled byi 
the train of preceding authorities, which (to use 

(m) ^' Grettoii v. Haward is referable to the same ground, 
(i/&9i^S^^. Goff,) namely, the absence of intentioh to entail,: 
2Hid the adequacy of the gift to pass a fee." Prest. Est. 375. 
(«) Stqiroy 96. , , ,^ , (p) I^.M* , { ' ^ ' 

Xp) lb. 114. (q) 3E^t. 648. In/n^yS^cti V* 
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the Words of Mr« Fternfe^) must be considered as 
haTing pronounced the law upon the subject. 

The case of Crump d. Woolley v. Norwood (r) 
arose upon a devise of gavelkind lands to testator's 
wife for life ; and after her decease^ to his three 
nephews W;, I., and R., during their respective 
lives^ as tenants in common ; and after their re-' 
spective decesise^ he devised the share of him or 
them so dying unto the heirs lawfully issuing of 
his and their body and bodies respectively^ and if 
more than one^ as tenants in common^ and if but 
one^ to such only one^ and to his and their heini 
and assigns fdr ever ; and if liny of his said tie-* 
phe ws should die without sdch issue^ or leaving 
any such^ they all should die without attaining 
twenty-one> then he devised the share of: him and 
them so dying unto the survivors and survivor of 
his said nephews^ and the heirs of the body of 
such surviving and other nephew^ as tenants in 
common^ and to hold the same as before directed 
as to the original share^ and with the like contin- 
gency of survivorship on failure of iissiie ; and for 
wtant^ or in default of such issue of his said lie* 
pbev^> to his own right heirs fdr ever. 

Gibbs^ C. J.^ in delivering the judgment of th^ 
Courts (8) observed that this was an ejectment 

(r) 7 T$xint. 362. 2 Marsh. 16L (18150 
(#) 7 Taunt. 370. 
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Jbroii^ht for a moiety of the third part^ wbiob vau^ 
devised to W.^ the eldest nephew ; therefore^ his 
Lordship would state the interest which W. and 
bis chUiren after him took in the premisefir. The 
derise was to W. for life ; and if he had children 
'(for h^s here meant ckUdren) then to them in 
fee ; if he had no children^ then the estate would 
go to the testator's nephews I. and R. It was ad« 
mittedf on all bands (added his Lordship) that this 
was the true construction. 

In this case Doe v. Lamiuj^^ (t) and Doe r. 
Qoff, (u) were relied on as authorities against an 
estate tail in W.^ the nephew : but as the point 
was . not much debated by the counsel on either 
side^ and was taken for granted by the Courts the 
iralue of the judgment on that point is considerably 
lessened It is settled that neither the words itn^ 
porting a tenancy in common^ (x) nor the super-* 
added words of limitation in fee, (y) nor the wordl^ 
Umittng the estate over if the issue should die un" 
der twenty-oiie^ (z) were sufficient to warrant the 
inference that heirs of the body meant children. 
The testator dearly intended to exhaust the issue 
pf his nephew; and this case famishes another att« 
thodty against the general intention doctrine. As 
to the circuipstance of the lands being gav^ind^ 
the decision in Doe v. Laming was not founded 

(0 Suproy 85. (u) lb. 122. 

\x} Jesson v. Wjri|^, ^ Btigli I. /#/hx, Sect. V. 

(^) St^rOj 56. (z) Shqiraytti. ,. 



GTn tbat circotnstanc^ alone; and there were in that 
case eitpressioos thought to be irreconcileabte wilik 
a descent^ in g;avemnd^ which did nc^ occur in ^ 
casb under consideration. 

We .have . now reached the last of this line of 
cases ; viz. Doe d. Wright v. Jesson> (a) wh^re 
under a devise of certain messuages^ &c to testa* 
tor's natural son W. W., for the term of his na- 
tural life> he keeping the buildings in tenantable 
repair^ and from and after his decease^ unto the 
heirs af the body of the said W. W.^ lawfully is* 
suing^ in such shares and proportions as, he the 
said W. W. by deed or wiU should appoint ; and 
for want of anointments then to the heirs of the 
body of the said W. W. lawfully issuing^ share 
and share alike^ as tenants in common ; and if but 
one childy the whole to such only childj and for 
want of 8wh issue^ to testator's own right heirs 
for ever. The children of W. W, were held (by 
Lord Ellenborough^ and Bayley^ J.^ the other tvfa 
judges declining to give any opinion^ as they had 
been concerned as counsel in the cause J to take 
as tenants in common for their respective lives. 

In order that this decision^ and the principles 
upon which it proceeded^ may be fully understood, 
it may be proper to cite the principal passages 
from the judgment. 

(«) 5 Meml and Sehr. 9^. (1816.) remaned Dsnu VvaC Sn- 

5onr. Wright, ^Bligh 1, . « 
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LoM' EBenborough.^^*! Imve lobkhd iriW tHfe^ 
dttsed cited'. We art *not^ 'however, ta draW'ih^ 
sdorceB of <mr jetdgme^t* fiH>tti the faiek>e lan^tmge: 
6t coiEi^ti'uctiMi of other wilh, difie^ntly eornt- 
pounded : but from the language and intehtio'ii 
of Wie testator iti thfewill before ug; o^, as It k' 
fiWnlBtimes eijii^ssed; 'ex vm&ribUs'testanVeiiti. {"by 
And' I feel 'bound 6n* reading (his devise, 'to 's^^ 
that ikt yrotdff ' heirs of the body/ which iA 
th^ir oidihOTTfy and naturat sense import kn ^es- 
t&t« tail, mean Children only. First, there ^^ 4 
power of appointment to the heirs of the body ; 
and, in de&ult of appointment, they are to 
take as tenants in common. Now a tenancy in 
col:hmon is inconsistent with the suppoisition tba!t 
they were to take as tenants in tail by descent: 
The testator goes on, ""ilnd if but one child, the 
Whole to such only child.' Hence it followfefthttt 
ifth^ewere more than one, the testator supposj^d 
that it wotlM go, not the whole to one, but dwi- 
yim to each a share ; whereas if he had mear/i k 

^b) This pdrase is commonly understpod to prohibit the ad^ 
mission of extrinsic evidence* (3 Burr. 1541.) and not to ex- 
elude a reference to authorities. ^^ The intention of the testator 
Bs'fo Ibe colledted from the whole will taken together," and suifk 
aitoristmctioil ta bt made as will best <eff^tn8Et« tlult'iniehttiotf. 
ftlt>ttvil coHectioppt nnd I inference! must be drawn fronv thfe* wil 
i^^f|{i^ jpitti^ri^ tsffapentii ^nd all irafOof ^fiAbltrarj^^iK^r 
^ff^y ^ifcbir^sol ii^ntionare^to ly^ bMiishe*^ fr^^i ,^^^^^^^ 
when it IB to judge upon such a question." Wilm. 233. Tbi 

!il nit" 



tenancy in tail, the whole in pernancy. an4 interest 
would have gone taone. The estate was not Jto 
go over on an indefipite failure of issue ; but only 
on i^lure of described olyects, t?!^;. thecHildjFen of 
W..W. This takes the present , out of all vttoA 
cj^ss pf cases^ where the devise over .has becni to 
take effect. after a general fail^rex>f issue. rTtw 
cl^cision clashes with nonfi of the cases. . I do not 
go into the cases, because they do not aj^y to a 
wjlll constructed as this is. We determine this, will 
by the canons cf construction which the testatot 
hipaself has furnished/' 



> > > • • • 



Bayley, J.— ^'^I agree that where there is^^a 
UmitatioR to the heirs of tJiie body of a person, who 
hfi^ an estate for life given him by the same wiHj 
<jiese are j^nmayame words of limitation ; and that^ 
in order to. come to a contrary conclusion^ it must 
be seen plainly that the testator u^d the wo^s if) 
a diff^ent sense. When l^e.same woffds occur in 
different parts of the same wiU^ ihe rule ie^ tbl^ 
you are to give them the same meaning in the dif- 
ferent parts, (a) Had W. W. executed the power, 
the persons takms: under it must have taken as 

jpijrcbasers* ^nd,^s,purchappi:3,PAlyM If,i»fti:We,fc.%^ 
.Wtabtt^hed tfa^Tpreaniogicf 4beuWorda/bf»sa:o£<thi» 
iMdyO iDDdne^i deuise: jnTfaeniwe' come "i^ >atRidth# 
da*«eT^^^1P%fe-teslMorMy^^^^ default of suah'd^*- 

jH^d hf^sto^pe^l there^ the pi;?8uniption vjrojrtlcf^^^yp 

(a) But si»e Doe r. G off y^'suprajlhi!^ An'A see '5 maul, and 
Selw. 131. 
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that tbe testatw after faayiog used the worda^ 
whme they oould not have been intended as wonkr 
of liantation> was again using then in Che wnei 
sense. (6) But we are not driven to the necessity of 
resorting to any presumption^ because the testator 
proceeds to put his own construction upon the 
vrords^ by directing that the heirs of the body shall 
take as tenants in common, which could never be, 
if those words were intended as words, of timita- 
tion. The case^ however^ does not rest here ; finr 
the testator adds^ ^ if there be but one child, the 
whole to such only child/ Here he was pirovid- 
ing for the case of a single child ; in the preced- 
ing limitation he was providing for a plumUity of, 
children ; am2 if^o^ tJkere is an end of the case. It 
would be useless to travel through the cases ; one 
of them^ BumsaU v.. Davy^ (c) comes very near to 

(M But not in the sense of children oalj^ for it should seem 
that "^tefephig -vrithin the Ime of perpetuity, W. W. might harve 
iippiMt^d to mj ih% retnotest km of the body .^' Per Sugd. 
A^ SUligli 13. 

(t) 1 fioft. and PuU. 215. 6 T. R. 30. This was a Revise 
of idl testators estates unt» M. O. and the issue of his *bodjf 
lawfaDjTto be begotten, as tenants in common, if more than one: 
IfOtf in dcftnlt of such issue, or being sueh if fhey should die on- 
hIbt "the age of tw^ntyJone years, and nvidiout leaVhig laWfii 
ime «tf .any of their bodies, then mto P. 'D. ani the isstie ef faii 
4>ody laivrfuHf to he bogfttispi^ m tenant in cflnmon, iT nwre' 
than one* Bmt im'de&uit of .^ch issue, or ^being such if they fehoiM 
atlili^iUMler the age of twenty-one years, and without leaTing 
liwfal issue of any of their bodies ; or in case neither he^ nor 
-ahysudhlii^lawtiil issue, !f aiy, sliould take the surnaihe ofV: 
withffi t#o^* years 'after eomjuig into j^ssession of the sa^ie estates; 
then t* Si'Ck, and his heirs for eyeh Tower to M. O. antf l^;D. 



I 
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lim. The rmsoTi asttgned for the deasion in thel 
case w&i the stutie which ^ms tii»igned in Do0!r» 
Laming^, that in the deyises which inckided the 

td gMAt tea^^. M» O. (wlie had no issue) aad. her hteiabwd 
fevi^ fin^s, and suffered recmreries. Held th&t M. O. took fiir 
t^) with « oofitinfeBt renaiftder to her children infee^ with 
contmgent limitations to the ulterior objects. Buller^ J. thought 
the power of leasing shewed that M. O., was to take for life only: 
(hut see sup, 45.) One of the circumstances mainly relied upon hy 
Bayley, who argued against an ei^tate tail !n M. O. was that th^ 
testator considered that all the issue might die^ and yet leiCiHB 
Issue ; and that therefore he coidd not hare intended to include 
all the descendants in the devise to the isfftie of M« O. It was 
contended that the children took estates tail : but the Cotfrt 
thought that the Wbrd "and" could not be construed "or," so 
as to bring tiie case withia the dectsioa in SouUe o. Gerrar4> 
Cro. Sliz. 5S5. This case differed roatexlally from Doe v. Je^. 
son. "Dissimilar cases are ignesfatui that mislead the mind 
instead of directing it." Wilm. 233. 

Itraay be proper to notice here aUte decision. Merest tv James, 
1 Brod. & B. 484. ( 1 820.) of a similar complexioo with those in tb^ 
text; I^Miugh, «8 it Is an instance of a gift to "issue," and »ot ta 
'^ heirs of the body," it does not ledl so directly within the scope of 
<oar present enquiry ; the word "issue" being of an ambiguous nil* 
4i9en* This was « casement by the Mastorof the TSiMs^ upon ade^ 
^le oC certain freehold and copyhold lands and messuages ia tras* t 
teoa u|N>n cerlain trusts, and suligect thereto, to the iiseof £• A. P,^ 
ftnr faer life ^ and 6om and immediately after her decease, then to 
^theaseof the issue of ber body, lawfully begotten; ,aiMl in d^ 
Amk of iseae^ imt in case none of auch issue li<ved to attam ihe 
^e-oif tirealj«one jear8,thento S. for his life; and from aad ii»4 
uMdiftely after big decease, then to the use of the issue o£ hii 
lio4y^ and in de&idt of issue, ^or an case none of such ijsisu^ Utedi 
^^Miaiathe a^ of twenty-one years, then to H. lot his lifea.ai|di 
aft^ hif df^cea^e, then, to .the issue of his bcidj laif fially 4Qib9 
begotteu,; iindjifi default qf issue, iomiktiKif^X]^r^miv^^rmj>sd: 
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linitetiMi to the hdrs of the body^ a different 
eoarte of descent was pmnted out from that, which 
would otherwise take place." 

Before we proceed to any general remarks on 
those cases^ it will be proper to put the Reader in 
possession of what are^ or have been^ the sentiments 
of other writers concerning them^ the mere intima- 
tion of whose opinion must carry with it greater 
weight than any arguments which I can hope to ad- 
vance ;and it may be deemed something worse than 
presumption in me to impugn the authority of a line 
of cases decided by judges whose learning and ability 
are conspicuous^ even in those judgments that 

none of mich issue living to attain twenty-one) then to •£;, her 
heirs and assigns for ever. The Court ceAified that E. A. P. took 
the beneficial interest for her life only. It was argued that A. P. 
took for life, with a contingent remainder in fee to her children ' . 
as joint tenants, determinable by executory devise in case no 
child should attain twenty-one. 

The case of Doe v. Bnmsell was principaily relied upon 
against the estate tail : but there were several ingredients in 
that case which were wanting here, rnz. the word ^^ estate^ 
carrying the fee ; a tenancy in common ; a dying of the issue 
without leaving issue ; a power of leasing ; and there the gift over 
was in default of such issue, &c. In Merest v. James the oidy 
circumstance which could be adduced against an estate tail in 
E. A. p. was the clause which followed the words ^^ in default 
of issue" providing for the event of none of such issue living to 
attain twenty-one: but there is ground to contend that .as 
issue in the preceding clauses clearly comprehended all the de- 
scendants, it cannot be taken in the latter clause in a less exten- 
sive sense. In this clause, the testator may be supposed^ 
eontemplate the suffering of a recovery if any of the issue should 
attain twenty*one. 
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sfeerriTO be most iquestiondble; arid from Whicn cases 
1ldtt;Iawyfers of the first emihenc^ have drawn princi- 
ples and conclusions^ with a vi^w to their prac- 
tical application. Biit the reversal of; th/$,gj||lg- 
mentin Doe v- Jesson hag deprivefi the.att^ptivf 
inuch of the. boldness th^ mighty otbe^yis^^^pi^ 
to belong to it ;^ a^d were it jnpt so^ tj|fir^ i«,ftiwH7 
^fj}^.^ or precedent to Justify a.fr^e ^jtcj^isfipii.flf 
the grounds of thiese decisions. Of supfi^ disct^aj 
jsions^ indeed, the writers, ' whose ' bpiriions ,ajf^ 
about to be stated, afford us examples which .hOiVQ 
at once sanctioned the practice^ and pi^ove^ 4te 
utility. 



'-irl V 



"h vms once thought by' eminent laWyerii (a) 
that the words ' heirs of the body* could ho^fee so 
I*estrained by any subsequent words ,83 tQ .cp,jr^j 
less than an estate tail, see 5 T. R. 306. . But U 
is now well settled that they may be coBtn^lled hf 
subsequent words ; therefore, where the wdnds 
/•heirs of the body' are explained, and [or] 'vai^y 
the Kne or mode of descent, so' as to shew a clear 
intention that the heirs shall not take by descei^tj^, 
they shall take by purchase. Lawe v. Daviesi» Dqq 
V. Lmning, Goodtitle V. Herring, Doe v. Imnm^viff 
gWi Doe V. Goff, and see MandeviU<9 v. Lacke^,^!?)' 
3 Kidg. P.C. SSa.'^ Sugd. Gilb. Us.SS: nt 10: " '' 

{d) Lord'Holt and Lord Somers, iuplroy 84* ji. (^). ^ ^*f'<^ 

(d) Th€j case of MandeTiU^ v. Lackey^ decMed on appintk^f'" 

the High Conrtof Parliament in Ireland^ (*l79d)>4uthedHipovtK6<' 

CDHstraclima of the word ^^ issue ;"., aiid thqMghtait vfinqmfaHtiiB^' 
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It Mcms difficult Co impute to lawyers of emi- 
nence an opinion tKat the legal sense of the words 

ftreaoe^iti^initQdeaerremotioe, andmaybtfclasaed wit^Gsood- 
title V. Heriip§| w^r^ 100^ It. firose uppa a de?i^ of a^ \he t^9^ 
tatoi^Q "woxUllj 8i)biit9liCQ pt wtuit lund and natvir^ wb^tspever that 
he W49 th^n entitled to, pr at any time thereafter might be entitled 
to, or that could be recovered hj his representatiTes, whether 
real or personal, unto-his nephew E. M. during his life oniy^ 
subject and liable to the keeping, dieting, kc* hiA two sisters 
C an4 Urt and if WtJ dflsaf rQpfl»^ shpuld bapp^y th9ik they 
twX^ Oft 9^6^ t^9tajtpK's will 9nd desire wa% that they vii^ 
then have and be paid the sum of %5L sterling each yearly 
during their natural lives, &c. And upon the said £• M.'s per- 
Ibrming and observing, strictly and truly, without any trouble 
or confusion, all the aforesaid covenants, conditions, and agree- 
Vi^%% the t^tatPT thm left and I>«qpuiath^ to. hiia^ as beibre- 
menJipn^di att hja ireal ^j^tates in the cofuty of T» 9p4 ^motj ot 
K.} to hini during his li€p pnly^ uid aft^ the d^teroiinatipn of 
that estate to the said £. M«'s lawful is^ue male, and the law- 
ftd issue male of such heirs^ the eldest always of such sons of 
tbe said E. M. to be always preferred before the youngest ac- 
cording to their senioilty in age, and priority in )»rtk; imd lor 

"wnA oif Mch kfsfuf HAm In th^ «ud E, M.> to Lord C. mi bi» 
lAvftil iisii« male, «ubiept to certain charges ther^in |Q«^n^d; 
with a rpmaiiider frpm and after the detejnniniitipn pf the s^id 
estates to the use of J. S*| and afteir his decease to the u^e of his 
law^l issue male, the eldest always taking place of the younsest, 
who was very weU acquainted with the nature and circumstances 
pf the above estates, and would not snfer wrong to be done <p 
those in rspiaind^r befp^ him* £> M. (evipd a fine,, aod 9i(? 
fered a recovery^ and died leaving his wife, the plaintiff in 
error, ensient of a daughter, who was afterwards bom. Lord C . 
bought ejectment agajust the widow* After several arguments 
the Court of King^s Bench gave judgment for the plaintiff. The 
question was whei^r E. M. took an estate for life or in tiul? 
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in question could hot be controlled by af^ subsequent 
expression of a contrary intention : but if such was 

This question being put to the judges, Yelverton C. B* deli- 
vered their unanimous opinion that £• M. took an estate for life 
only. His Lordship observed, that it was a rule of construction^ 
particularly in wills, that where words were of an ambiguous 
signification, where they were of such a nature, that they might 
be sometimes words of purchase, and sometimes words of limit- 
ation, and of this nature he took the word ^^ issue" to be, the 
intent of the devisor must fix the meaning of the words. The 
question, therefore, was whether the testator had clearly fixed 
the construction of this word. He explains ^^ issue" by ^^ sons," 
uid he uses ^^ heirs" as synonimous to them. It had been argued 
(he said) that the words to be explained were to be put in the 
stead of the words explanatory ; that tbo general words were 
to be put in the place of the particular words^ which qualified 
and explained their meaning ; and that the subsequent words^ 
which from their order were naturally explanatory, should be 
put in the place of the preceding words. But it was safer to say 
that the subsequent words might be put in the place of the 
antecedent ones, the explanatory words in the place of the words 
to be expldned; and then the devise would stand thus>-rta 
£. M. during his life only, and after the determination of that 
estate to his sons, the eldest of such sons to be always preferred 
before the youngest, and to the lawful issue male of such 
sons. The Lord Chancellor said, the subsequent words of ex<* 
planation seemed io him to point out the sons of E. M. by name^ 
as the persons whom he meant by issue male. ' The limitation^ 
he thought, was tantamount i0 the usuid stile of legal convey- 
ances, where the estate is given to the &ther for life, with 
remainder to his first and every other son in suceession in tail 
male. 

In this case the gift was to the lawful ^^ issue," and the rela^- 
live ^^ such" made the word '^ heirs" of the same import with its 
antecedent ^^ issue;" and the explanatory words '^ such sons 

l3 
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really their impression^ then indeed lawyers of later 
ttmes have departed widely from the doctrine of their 
predecessors. The whole will must be taken toge- 
ther^ and if it contain clear explanatory woitls^ it 
appears to make no difference whether they pre- 
cede or follow the limitation to the heirs of the 
body. All that is meant to be contended for is, 

of the said E. M./' though merely words of reference, were 
deemed sufficieiit to determine the signification of the ambi- 
giious word '' issue." 

The Chief Baron observed, that the rule in Shelley's case was 
originally '^ founded on the principles of the feudal law, to pre- 
vent conveyances in fraud of the tenure ; because if, by such 
a limitation, the issue could take an estate tail in remainder, as 
purchasers, it would at any time be in the power of the ancestor 
to defeat the contingent remainder to his issue, and thus to ac- 
quire a dominion over the estate ; or, if he did not defeat the 
remainder, to transmit the remainder to his issue, exonerated 
from the duties to which the lord was entitled from his tenant 
coming in by descent." But the ancestor, though he might 
destroy the contingent remainder, could not acquire the domi- 
nion, unless he happened to be the owner of the vested fee. 
The Chief Baron also. observed, that ^^ this rule of interpreta- 
tion prevails only where the limitation is unaccompanied by 
«. words of explanation. I f the testator will explain what he means 
by ^ heirs of the body' or * issue male,' if there })es. clear designa- 
tion of the persons whom he means to give the estate to^ as pur- 
chasers, there the rule has always been relaxed^ and the inten- 
tion of the testator has been effectuated." Clearly if the testator 
puts it beyond doubt that he intends by these terms to de- 
scribe certain individuals, as sons, children, &c. there is no rule 
which denies effect to that intention. Such an explanation 
takes the devise out of the rule. The rule is not relaxed, but 
excluded. 



*\ 
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that the explanation must carry moral certainty 
en the fape of it^ as to the objects to whom the tes- 
tator n»eant to apply the term ; a doctrine which 
rests upon the authority of such men as Sir Ed-^ 
ward Coke, Lord Holt, Lord Somers, * Lord Ray- 
mond, Lord Alvanley, Lord Eldon, Lord Redes- 
dale. Words which attempt to modify or re- 
gulate the descent prove only that the testator had 
incongruous ideas in his jnind, or that he intended 
to superadd an illegal qualification to the gift. The 
objection to Doe v. Laming, Doe v. Ironnoon- 
ger, and Doe v. Goff, is that tk^ (the heirs) wer# 
not allowed to take either by purchase or descent* 
The cases of Doe v. Laming, Doe v. Ironmonger, 
and Doe v. Goff, where the testator merely at- 
tempted to '^ vary the line or mode of descent ;" and 
therefore, as I submit, shewed a clear intention that 
'^ heirs*' should not be descriptive of individuals, 
appear to be incapable of standing in the same 
class with Lawe v. Davies and Goodtitle v. HeVf 
ring, where explanatory words were added, which 
declared to what particular persons the testator 
meant to apply the word ^' heirs," and in what 
order and inoile those persons were designed to 
4;ake. 

^' From all the cases this corollary may be drawn^, 
that the ancestor will always take an estate tail, 
under a gift to him for life, with remainder to his 
beirs of his body, with or without words of super- 
.added limitation, or with or without words of regu^ 
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lation ; unless the heirs of the body can^ consistently 
with the general intention^ be purchasers, and take 
either an estate tail, or an estate in fee, in theii" 
own right." Prest Est. 375. 

But in Doe v. Smith, Pierson v. Vickers, and 
other cases, there were words sufficient to pass the 
fee to individuals taking by purchase under the 
description of heirs of the body ; yet the first de* 
visee took an estate tail. And in Doe v. Goff, and 
Doe V. Jesson, the construction of ati estate tail 
in the first taker was rejected, and children ad- 
mitted to take, without regard to the sufficiency or 
insufficiency of the gift to cari^y the inheritance to 
them ; so that the Courts do not appear to have 
been uniform in regarding the quantum of interest 
which the children would take as an essential con- 
sideration, nor has the general intention (by which 
it is presumed the intention to be collected from 
the devise over is meant) always been consulted. 
In fkct no general propositions applicable to all the 
caises can be framed. Words of superadded limit- 
ation ; words of perpetuity ; the word '^ estate ;" 
words contemplating a dying under twenty-one; 
words that import a taking Jointly or distributively ; 
words introducing a devise over, after a failure of 
issue of the first taker> whether of issue generally^ 
or of such issue rdatively to a preceding gift to ob- 
jects of a particular description ; — hMe by turns, 
and under various combinations, (and they admit 
of new combinations to an almost infinite Extent) 
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exeHi^d different deglreeis of influence^ and the ad- 
judications and dicta concerning them> concurred 
only in the production of this unfortunate resuk ;— >- 
that nothing coUld be predicated with certainty 
respecting the legal effect of a devise to hdrfii 
of iht body odnnected with any of these cijrcum^ 
stances. 

If law be a sciience3 and reaUy d^erve so sub- 
lime a nkm^y it must be founded on principle. (/) 
When decisions cease to establish general princi- 
ple)^^ they cease to uphold that character^ and are 
of no further value than as adjudications between 
the parties iijpoti the particular case. 

Now> with reference to all the eases stated in 
this Section it may be asked^ whether^ though dif- 
ferent ireaders of the devise might form different 
opinions as to the precise mode in which the issue 
were intetided to take^ iind put various construc- 
tions upon the qualifying or restrictive wordso, the 
great majority vtrouM not concur in thinking that 
the testbtor contehiplated an lentail of s^ome sort ; 
that he supposed himself to be itlakiag such a dis- 
position as mighty by potssibility at least> carry the 
estate through the line of heirs described^ under 
some particular modificati<>ns or restrictions^ de- 
Aligned either to regtilate its inception in the first 
takers^ or itis devolution through the whole line, 

(/> Sir W. Jonas' Law of Bailm. 3 Ed. 122. 
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and of which he himself had probably no distinct 
conception ? By what process of reasonings 
founded either upon the confessedly obscure and 
indeterminate qualifying or restrictive words to 
be found in these wills^ or upon the general under- 
standing of mankind in relation to the term '^ heirs 
of the body/' could they ever reach the conclu- 
sion^ that this term was inserted to designate per* 
sons into whose composition no ingredient of heir^ 
ship might enter ; to designate those individuals in 
exclusion of all other persons succeeding from 
time to time to the character, of heir^ and instead 
of perpetuating a successional inheritance in. the 
family of the first taker^ to vest in his immediate 
children the absolute fee simple^ transmissible to 
their heirs general^ or, perhaps^ estates for. their 
lives only^ with reversion to the testator's heir at 
law^ or remainders to ulterior takers^ to the utter 
disappointment^ in every shape and way^ of evei^ 
rational intention asqribable to the testator ? As 
men conversant with the acceptation of terms in 
common use^ they would hesitate to adopt such a 
construction^ especially when they were told that 
it would not in all cases operate to secure the pro- 
perty, or any portion of it, to the children ,v as the 
tenant for life alone, if the vested fee were in him, 
or by agreement with the owner of it, might, 
before issue bom, destroy the contingent limita- 
tions, and sell the estate, (g) of which cases the 

(g) "In this case (Jesson c* Wright, tfj/ra, Scct.V.) even 
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<>ooks are full^ As. lawyers^ they would duly ap;^ 
predate the legal force of the expressions used, 
and weigh the danger of a departure from esta- 
blished principles, against the probable^ or perhaps 
only possible^ disappointment of some secondary 
intention^ darkly and disjointedly brought forth, 
and therefore, it is to be presumed^ but blindly 
and imperfectly conceived. 

...... ' , 

But to reason this point upon broader principles. 
If, by any fatality, the man of .high birth and an* 
cient possessions, were, in the disposition of his 
property^ to stumble upon so unfortunate a form of 
words as occurred in the cases under considera- 
tiouj, would it not be monstrous^ upon such ques- 
tionable evidence, to cut up the family inheritance 

into slices; to parcel out in undivided fifths, or 

• • • ■. .If 

tenths, some proud dpmain, identified with the 
honours of his house^ and earned, perhaps, by the 
blood of its founders ? If the cases in question 
had involved in their immediate results, (as they 

fidinitting it to be ttie general intent pi the testator to give to 
Wright only an estate for life, the remainders to the children 
might as easily be defeated^ because he might, by agreement 
with the heir, have destroyed their estates before they arose." 
It is observable, that ^^ general intent" is here employed to de- 
note what has been usually termed the particular intent, (see 
Sect. VII.). but this application of the term is perhaps equally 
justifiable, for in those cases the intent to give an estate for life 
4>nly, with remainder to the heirs by purchase, constitute the ge- 
neral intent, or, in other words, the whole scope of the deyi^e. 
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dM in their consequences) the integrity of large 
estate^^ the substantial appendages to some barony 
or dukedom^ — ^would such a dismemberment have 
been thud silently acquiesced in ? Would it have 
been endured that nords^ which had borne for 
centuries a certain appropri&te sense^ under which 
those very ei^tates had been transmitted whole and 
inviolate from ancestor to heir, should now be 
coined anew^ and pass unobserved into legal cur- 
rency with the impressioh of a different imlig^ ? In 
such a case^ indeed^ all the ehergies of conjectdre 
and presumption wt>uld> perhaps^ have been arrayed 
against this novel interpretation — their Own legiti* 
mate offspring ; and strong reasons advanced^ and 
irresistible conclusions drawn^ to repel kh intention 
big with ruin to an ancient house. But aMong a 
people, whose boast it is to possess a constitution 
which permits the meanest peasant to gratify his 
pride, and encourages the lowest ranks to soar into 
the highest, ought not the words appropriated to 
the creation of ftn intail in femilies to be equally 
sacred under all circumstances? It is a mistake to 
suppose that the desire to found a family, or per- 
petuate a name, is confined to station, wealthy or 
talent; those who ate ftiost conversant with the 
views of testators in general must admit, that this 
species of ambition is no less the infirmity of Vulgar 
than of noble minds. That feeling which prompts 
men to entail their estates, is as innate in our 
breasts as the dread of extinction, and as univer- 
sal as human nature itself But it may be urged^ 
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perhaps^ that nature and morality enjoin every 
parent to provide for aU-his children ; (h) and that 
the presumption must be that he intends to flilfil that 
obligation. Admitting this reasoning to be just^— ^ 
how does it apply to the great majority of cases ? 
When a testator (as in Doe v-. Jesson) selects his 
eldest son^ makes that son tekiant for life^ and limitls 
the ipheritance to his issiie^ there^ the teMator in 
passing over his own younger children^ rejects 
altogether the dictates of nature and morality 
where they touch him most nearly ; and cannot be 
presumed on any grounds^ either moral or rational^ 
to intend a distributive disposition in favour of >a 
progeny one degree more remote. The favourite 
object of the great bulk of testators in their use of 
the words ^^ heirs of the body/' although mixed up 
with other incongruous expressions^ is^ (however 
Vain the hope) to transmit to their children's 
children some memento less perishable than the 
opinions of men> and to make their bounty felt and 
acknowledged by their latest posterity. 

In these cases^ the primary consideration^ i. e. 
the objects of the testator's bounty^ appears to have 
been sacrijGiced in a great measure to secondary 
considerations^ i. e. the mode of takings and the 
quantum of interest to be taken ; and the order in 
which it had been usual^ to consider the words of 
a devise seems to have been reversed. The cir- 

{h) See 1 Watk. Cop. 133* 
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cum^tance that if '' heirs of the body*' are held to 

* • * 

mean children^ or other individuals, the will con- 
tains words under which, they would be tenants in 
common^ or take, the fee^ &c.j may tend to palliate 
or soften the construction^ but proves nothing as to 
the objects to whom the testator intended to apply 
these words, or, at any rate, does not carry the evi- 
<{ence upon this point beyond conjecture. It is un;- 
doubtedly a sound rule to give effect, if possibly, to 
«very word of the will ; but I must confess myself 
altogether at a loss to understand how that prin- 
ciple is advanced, or maintained, by a construction 
which changes one of the words, and that a most 
fiiaterial one, in order that the rest may operate. 

By construing '^ heirs of the body" to be a de^ 
«cription of the individual heir or heirs at the death 
of the ancestor, the words importing a joint te- 
nancy, or tenancy in common, might (as in the 
levent of there being a daughter, and a child of a 
deceased daughter, &c.) take effect. This, though 
an illegal, would be a less violent construction. 
Bttt if we must necessarily depart altogether from 
the plain meaning of the words, in order that there 
may be a joint-tenancy, or tenancy in common ; if 
other persons than heirs must be let in, — why re- 
strict our bounty to children ? Why not extend 
it to all the issue in being at. the death of the first 
taker to take per stirpes ? Why exclude the family 
of a child dying in the testator's lifetime ? The same 
authority which constitutes the children devisees^ 
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might recast the whole frame of the devise, and 
make a more provident disposition of the property. 
A testator who devises to heirs of the body may 
reasonably suppose that he has used a term com- 
prehensive enough to take in air the issue/ and 
that they may all eventually succeed under it. 
Under this impression he makes no provision for the 
event of a child dying in his lifetime leaving issue. 
The construction in question excludes such issue. 
It may be said that it deprives them of nothing but 
a mere chance of succession. But, in contempla- 
tion of law, that chance is valuable ; and if it were 
not so, it could not legally be denied them. 

The principles on which these decisions pro- 
ceeded, if once permitted to gain an ascendancy, 
might be carried to an extent which it is frightful 
to contemplate. They are bold and daring in 
their finit essay ; they respect not the grey wisdom 
of antiquity ; nor stand in awe of professional opi- 
nion. Technical reasons, upheld by old repute, and 
grown reverend by length of years, and which ought 
to bear great weight and authority, (i) must give 
way to new technical reasons (for it will be found 
that the new doctrines are equally technical) which 
appear with as little dignity as an usurper just 
. seated in his chair of state. (Ar) If words of the 
best understood, and most determinate import, eu* 
forced by an act of parliament, (/) which expressly 

(0 1 Eden 416. Per Lord Northin;ton. (k) Ifrd. 

fO Statute De Bonis Condidonaiibus, 13 Edw. 1. c. 1. 
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declares that the will of the donor shall be ob^ 
served^ are inadequate to secure the intended devo- 
lution of an estate in a particular line^ from being 
utterly overthrown and displaced by a few loosi^ 
unguarded expressions^ tran9cribed> perhaps^ from 
some blundering precedent^ some '^ family receipt 
£or an intail/' and to which ^he testator probably 
never attached a distinct meanings or any meaning 
at all ; the great majority of thos^ who sit down to 
make their wills^ with the intention of entailing 
their estates^ and preserving them entire^ must be 
in danger^ not only of feiliqg in the accomplish- 
ment of that object^ but of bequeathing to their 
posterity a suit for a partition^ and creating a 
fruitful source of fiimily dissensions. 

It was stated in Jessop t;. Wright (ai^gtien(2t>) 
that the case had been decided in the Court below 
on its own merits^ without any reference to au^ 
thorities ; and certainly ifome of the expressions 
H^hich fell from Lord EUanbprough seem to treat 
cases^ and rules of law^ as very unsafe guides in 
the construction of wills. (2) 

His Lordship observed that the testator had laid 

(0 ^^ V^ills, and the constnictioii of them, do more perplex a 
man than any other learning ; and to make a certain construction 
of them^ this excedit juris prudentis artem : but I have learned 
this good rule, always to judge in such cases as near as may be, 
and according to the rules of law." Per Coke, C. J., S Bulst» 
130. The neglect of this sage advice has filled the books witti 
contradictory decisions* 
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down his own '^ canons of construction/' If by 
^^ canons of construction" his Lordship meant di- 
rections superseding those settled rules which go- 
vern the exposition of legal instruments^ a testator 
.can no more lay down such canons^ than he can 
lay down canons of descent^ contrary to those 
established by law. But pven if it were permitted 
to every testator to impose upon courts of judica^ 
ture the duty of learnings and applying his canons^ 
where shall we find any such canons in the case of 
Doe V. Jesison ? The words themselves^ which 
are to be the subject of construction^ cannot be the 
canons. The thing to be expounded cfinnot be 
the. rule of exposition. An intent to control the 
wordft '^ heirs of the body'' must be sought for in 
other expressions j and if it cannot be found ex- 
pressed in words^ the safe^ the rational^ the legal 
conclusion is^ that it never existed in jfact. If 
the doctrine in question be received^ it were better 
at once to close our books^ and trust to the strength 
of our natural endowments. 

Language very similar to that attributed to Lord 
Ellenborough in Doe v. Jesson appears to have 
b^en held by Eyre^ C. J. pn more than one occa- 
sion. Thus in BurnsaH v. Davy, (?») his Lordship 
IS reported to have said, ^' Technical rules are not 
tO: be relied upon in explaining the intention of 
testators ; and yet cases pf intention are much em- 

(m) 1 Bos. and Pull. 220. 
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barrassed by authorities/* And in Doe d. Dacre 
V. Dacre, (^)— '^ 1 think we do not want the au-^ 
thority of cases at this time of day, to establish the 
rule of law, on which we are to proceed, to be 
thiis, that in the construction of a will, whether the 
words used be technical or not technical,^ or even 
of vulgar and common parlance, the Courtis £o 
put that sense upon them, in which, on a fair con- 
sideration of the * whole context, they collect that 
the testator intended to use them. In this case 
the words on which the difficulty arises, are by no 
means' technical : they may import many things 
according to the subject matter; aiid we are to 
enquire in what sense the testator meant to us6 
them. If we can discover that, the next consider- 
ation will be whether the words will bear that 
sense ; or whether we are tied down by any rule 
of law to understand them in any other, though 
indeed lean hardly put such a case," And again 
in the same case, '' but I do not intend to encum- 
ber myself with cases. Decisions upon' other 
words, something like those in question, in other 
wills, where the whole context of those wills must 
be gone into, can afford very little assistance.""^ 
And this dislike upon principle to case^leaming: 
was strongly expressed by Rooke, J., in terms,, 
which imply something of' a personal feeling of 
the inconvenience attending it.— ^^ Indeed, I-hay^ 
long hem tired of looking into cases upon wilb.'* 

(n) 1 Bos; & Pull. 256. 
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So Aston^ J., in Perin v. Blake, declared '^that 
every case stands upon its own bottom ; others 
only confound." 

If, indeed, cases ivere to be looked into merely 
for the purpose of ascertaining that there has been 
no previous decision upon the very same words, 
with which the proposed determination can clash, 
the task would be sufficiently irksome. But when 
a rule of law is established, a judge is not war- 
ranted, however strongly he may reprobate its 
tendency, in confining its application to cases pre- 
cisely the same in specie et terminis with those 
in which it has been previously applied ; but is 
bound to respect the known, or presumable, prin- 
ciple, on which the rule is founded, (and the rule 
in Shelley's case, for instance, is founded on a 
principle hostile to that scheme (o) of disposition 

(o) The rule requires an identity in the gift or convejance 
creating the two limitations : a use limited by the exercise of a 
power of appointment is, in point of legal constru«tion, con- 
sidered as inserted in the instrument creating the power. A 
question has been raised, and much debated, whether if an estate 
be limited to the use of A. for life, remainder to such uses as B* 
shaU appoint, and B. appoints in A.'s lifetime to the heirs of A., 
the limitations will unite. Mr. Feame contends (Cont. R. 57.) 
that they will. He says that they have every quality of relation 
and connection that they would have had if both had been spe- 
cified in the original deed, except in regard to their time of 
vesting or taking effect^ which he says the cases proTe not to be 
essential to the operation of the rule. Some objections, however, 
have been urged against the union of the two limitations. Butl. 
Co. Litt 299 b. n. Prest. Est 310. And see 2 Fonb. Eq. 5th ed. 
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IfHiich while it designs a succession of the inherit- 
ance to a class of persons^ under the denomination 

edit. 76. n. (where some error has crept in.) One ohjection, 
Prest. Est. 310., is stated to be, that an interest once deter- 
mhied to be an estate for life, without any reference to, or c<m« 
neetion with, the inherittiice in the tenant of that estate, does 
bj subsequent matter, and In some cases by the act of a third 
person, becdme an cstatb of inheritttBoe ;-*'«]ioth^ tW the 
heirs do not, in reference to the estate of their anoestoi^ take 
by way of remainder. Lord Coke defines a remainder to be 
a remnant of an estate in lands, expectant on a particular es- 
tate, created together with the same at one time. Co. Litt« 
143 a. 49 a. The question seems to be whether a constructive 
hisertion, by intendment of law, of the limitation to the beif s, in 
1^ deed creatiiig tiie freehold, has the same effect as its actual 
insertion would have had, with reference to the rule ? Whether 
the two limitations are, in the eye of the law, parts of the same 
gift or conireyance ? A gift or conveyance by A. to such uses as 
B. shall appoint, is a general bounty, indeterminate as to its ob- 
jects, and t6 be directed by B. into such channels as he may 
think fit. When B. appoints to the heirs of C, he merely as- 
certains the objects ; and It becomes a gift or conveyance from 
A., on the nomination of B., to the heirs of C. The freehold 
expressly limited to the ancestor by the original deed, and the 
inheritance limited to the heirs through the medium of a power 
contained in that deed, are both parts of the same transaction, 
and owe their existence to the same bounty. The law rarely 
permits that to be done per indirectum which cannot be done 
per directum. The reasons seem to preponderate in favour of 
the union of the two limitations. A similar question would 
arise where the estate is limited to A. for life, remainder to such 
uses as A. shall appoint, remainder to the heirs of B., and A. 
appoints to B. for life ; or where the limitation of the freehold, 
and the limitation of the inheritance, both arise under the exe- 
cution of the same power, or of several powers contained in the 
same deed. 



S^T. IV.] AS TO THE CONSTRUCflOK OF pEyiSES. 163 

of heirs of the ancestor^ unfomided in him a^ thQ 
1)^816 of such successions {ikewis^e designs to that 
ancestor a particular estate of fr^ebpld) find to ap* 
ply the rule to all cases^ wliQse circuipstancei^ do 
not pls^ce then^ beyqnd thQ f^ftoh of \he^ p^rinciple ; 
looking^ back to the determinationjs of bis predeces- 
por^ as so many judici^^l ree^dipg^ upoQ the rul^^ 
ftnd guides tp the true ^pplicf^tioi} of it, with an 
auxiety to secure and transmit to posterity, the 
pertain benefit of settled doctrines^ rather than the 
speculative good of untried opiiiions. Different 
judges may allow to the circumstances of ftny par^- 
ticular case different degrees of influence ; and, 
Admitting the principle, may not feel themselves 
bound down to the strict letter of its application in 
otber instances; (for, hjpwever -' straight-laced'* 
these aotions may appear, it will be found that a 
very large discretion m^st pltim^tely reside, as it 
i3ught, in the judge,) but such influence must be 
pj^oportioned to the value which the judge may set 
upon the circumstances, ^nd pot to the value which 
he may set upon the rule, or any of the settled 
distinctions engrafted upon it. To exclude the 
rule on the ground that the circumstances are dif- 
ferent from thoge of former cases, without shewing 
that the difference is such as may not nnreasonably 
be deemed to constitute a sound distinction, is a 
legislative^ and not a judicial function. 

The doctrines of equity, especially those which 
had their rise in a desire to soften the harsher 

m2 
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• features of the la\r^ would seem most easy to be 
departed from^ when they prove, not merely an 
inadequate remedy, but a positive evil, less tole- 
rable than that which they were designed to avert : 
but we are taught a salutary lesson on this head, 
by the result of an attempt made by Sir Wil- 
liam txrant to disburthen our equitable code of 
the doctrine of illusory appointments, (p) (which 
had been stigmatized oh all bands,) by substituting 
for the discretion of the Court a scale of figures; 
drawn from the relative proportions, in former 
cases, of the shares appointed to the trust funds; 
ah attempt which the Lord Chancellor did hot 
think himself at liberty to sanction, conceiving ^t 
to be a duty imposed upon the Court;, to apply the 
principle, to the best of its judgment, in every 
case which might arise, until it should be relieved 
from the mass of difficulties and absurdities in- 
cident to the doctrine by higher authority. ( j) This 
endeavour to rest the decision of such cases on a 
mere comparison of figures seems to bear a strong 
resemblance to sohie decisions, which have de- 
parted from former authorities, in which a rule of 
law is acknowledged to have been well applied, on 
no other apparent foundation than a mere dis- 
crepancy in words. 

The distinction relied on should present at least 

(p) Butcher v. Butcher, 9 Ves. 382. 1 Ves. and B. 79. 
Bax V. Whitbread, 10 Ves. 31. 16 Ves. 15. 
(g) Bax V. Whitbread, 16 Ves. 18. 26, 
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the semblance of something substantial. If we 
examine into the recent cases^ in which the con-, 
struction of the words ''^ heirs of the body" was. 
considered as wholly unprejudiced by decision^ 
because the will was ^^differently compounded" 
from those wills on which contrary judgments had 
been pronounced in former cases^ we shall find it 
difficulty on the most careful analysis^ to detect any 
new ingredient This method of distinguishing 
caseSj if pursued^ must reduce the judge to a mere 
coUater of words and syllables. It were better at 
once to break through the triple lines drawn round 
the rule of law, which says that these words, un* 
less explained in the strongest terms, inqlude all 
descendants ; (r) and, without denying its autho- 
rity, open a way for the^exercise of the most un- 
limited discretion in itsi Q.pplication to all future 
cases. Such a course would \)e more manly at 
least; and might perhaps be thought to receive 
some countenance from the observations of Lord 
Kenyon, {s) that ^' if a rule be established, it is 
not impaired, because a judge, meaning to b^ 
judged by it, mistakes the application of the rul^ 
to the particular case before him ; that, without 
minutely examining all the cases, or sayings whe- 

(r) " The words " heirs of the body" primA facie mean all 
descendants: and it is likewise a rule of law that all descendants 
shall take under these words, unless they are clearly qualified 
and restricted by other words." Per Lord Eldon, Jesson v. 
Wright, 2 Bligh 49. 

(*) 7 T. R. 148. 
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ttier he (Lord Kenyoti) did or did nt>t agree with 
them^ it was suffident for him to abide by the prin- 
ciple established by them ; that the principle is the 
things which we are to exti^act frotn cas^^ and tq 
apply in the decision of other cases {"—confirmed 
by the declaration of Lord Eldon^ (t) that when a 
general principle for the construction of ati instru- 
ment is once laid down^ the Cou^t will not be re^ 
strained from making their own application of that 
principle^ because there are cases in which it may 
have been applied in a different manner ; that the 
principle being once acknowledged^ the only dif- 
ficulty consists in making the most accurate ap^ 
plication of it/' But all general propositions 
in matters of law must be received with caution^ 
(especially when abstracted from the particular 
cases which produced them) and with many im- 
plied qualifications. There is nothing in these 
positions, rightly interpreted, (if we except so 
much of Lord Kenyph's doctrine as disclaims a 
tninute examination of cases, while we are yet re- 
quired to extract principles from them) which may 
not be admitted, without danger of holding out a 
warrant for an unlimited discretionary application 
of any rule of law. These dicta incdlcate the 
necessity of looking into cases : they substitute 
for the trammels of words the legitimate authority 
of principles ; they do not define a legal principle 
to be something existing independently of cases; 

(0 2 Bcs. and Pull. 21. And see 1 Cox 407. 
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they dp not deny that the uBiform applicatioii of a 
rule of law to caMs substantially the same with 
the case before the Court may eonstkute a bindr* 
ing^ principle, decisive of its application in that 
particular instance ; nor even that an apjdicatioa 
of the rule^ wginmiing in error/ may grow int0 » 
principle, and root itself in tbe system of our jurist- 
prudence. But bow is this reconcileafale with the 
language of the Court in Doe v. QoS, and Doe v. 
JesAon? Those judgments professedly found them- 
selves on the diiference of expression. They ad^ 
mit the rule as something antecedent to decision^ 
while they involve a denial of the principles to be 
deduced from its unquestioned application in pre- 
vious decisions ; hdlding them^elv^ bound by the 
letter, and not by the spirit, of those decisions. 

In the extracting of principles from cases, and 
their judicious use, consistsi one of the most arduous 
and important duties of 9^ judge :(x)-»-that duty, in** 
deed, which from the Undigested and m^ultifarious 
nature of the mass whence they are to be drawn^ 
must demand, up to the latest period of a life de-^ 
voted to legal investigations, the fuU ^ixertion of 
every faculty ; involving too the delicate and dif- 
ficult task of deciding up<Hl the doubtful claims of 
particular decisions to the force and auUlority of 
settled law, a province which ajone may be deemed 
to afford abundant scope for talent and discrettcm^ 

(of) ^^ The best use of cases » to draw settled rules and priiw 
ciplesiiroia them." Per Smythe; Lord Com. Wilm. 397. 
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As^ in order to coUect the intention of the testator^ 
we must read the i/vhole will ; so^ in order to ex- 
tract the principle correctly^ we should examine all 
the cases. The only mode of abridging this labour^ 
without legislative interference^ is^ by observing^ 
and (if I may so express myself) producing, the 
most marked lines of distinction afforded by the 
judgments of men^ '^ our equals in genius^ and 
perhaps our superiors in learning/' without too 
nicely examining whether those lines all converge 
to that pointy which we esteem to be the focus of 
equity, and right reason. 

If principles afforded by previous determinations 
be discarded, as only calculaied to embarrass cases 
of intention, (and what other end can such doc- 
trines propose to themselves ?) we shall have no- 
thing left but a few abstract rules of law, like that 
in Shelley's case, of which since the reason, though 
not certainly known, is deemed to have ceased, the 
authority will not long survive ; or which, if still 
permitted to deform our legal code, will be re- 
luctantly and sparingly applied to cases, literally 
falling within the rule, or the decisions upon it. 
Amidst this 'labefaction of all principle," inten- 
tion will be set up as the sole directrix ; and the 
whole law of the testament, which is now in- 
conveniently spread through so many volumes, will 
be compressed within the four corners of the in- 
strument itself. In this state of things, uses will 
be trusts, and trusts uses, as best suits what hsis 
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been somewhere termed ^' the general scheme" of 
the will ; distinctions that bear the stamp of the 
highest authority will be submitted to the touch- 
stone of common sense; {y) shrewd conjecture will 
be necessary inference ; {z) nay, every testator will 

(^) ^^ The Chauicellors have, in their decrees, made many 
dlstinctioDS, particularly between the trust, and legal estate ; 
and, indeed, even in the trusts, between trusts executed and 
executory. Neither of these distinctions is founded in sense." 
Per Lord Mansfield, 1 Coll. Jur. 295. ^^ There is no sound 
distinction between the devise of a legal estate, and of a trust ; 
and between an executory trust, and one executed : all trusts 
are executory ; and in any shape that a will appears, the inten- 
tion must govern." lb. 321. ^' I see no grounds for the dis- 
tinction besween trusts and legal estates ; nor do I think it 
established." Per Aston, J., ib. 306. 

It is scarcely necessary to state that the distinctions thus de- 
nounced, and denied to be law, are new firmly established, and 
admitted to be founded in sound legal reasoning. A devise to 
A. for life, remainder to the heirs of his body, is a legal estate 
tail in A. A devise to a trustee in fee, in trust for A. for life, 
and after his decease in trust for the heirs of his body, is a 
trust executed ; and vests, by force of the gift, a corresponding 
equitable estate in A. A devise to a trustee in fee, upon trust 
to settle the estate to A. for life, and after his decease to the 
heirs of his body, is a trust executory^ referring the estates of 
A. and his issue, to an act to be done under the authority of the 
Court of Chancery, which executes the trust by means, and 
upon principles unknown to courts of law, not arbitrarily, but 
in strict coilformity to established practice. Thus courts of law 
and equity travel together as long as there is any analogy be- 
tween the objects of their jurisdiction ; and separate only at 
that point where the limited jurisdiction of the former will not 
afllow it to proceed any further. 

(z) See 3 Maul, and Sel. 50. 
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favour us with his own canons of interpretation^ 
and the relative will cease to refer to the last an- 
tecedent; the opinion of the ablest practitioner 
upon the construction of a devise^ not word for 
word the same with any previous case^ will be a 
mere speculation on the disposition of the Court 
for the time being; nothing in relation to devises 
will be certain^ but that intention must ultimately 
be absorbed in discbetion. 

To this point the doctrine advanced in the cases 
on which we have been commenting appeared to 
tend. The positive force of the words ^^ heirs of 
the body/' as well as their relative effect under 
the rule in Shelley's case^ had been in a great 
measure lost sight of^ and was scarcely hinted at 
in any of these cases. The principles which the 
determinations upon these words had introduced 
were rapidly fading away. No ingenuity could 
engraft the modern decisions upon the systematic 
treatises which had been written upon the rule^ (a) 

(«) " That the word heirs^ [words, * heirs of the bod^*] in re^ 
ference to limitations of legal estates, may be a word [words] 
of purchase, even in a will, it [they] must, in terms^ be ex^ 
plained to be of the same import with the word ^children,' and 
used to describe them, without extending to the w^hole line of 
fiuccessors. Or they must be used, and be interpreted, in this 
sense, or otherwise cannot have any e£fect, according to the 
intention with which they are introduced iftto the will. Or 
they must be used to describe a particular person, pr several 
persons, or a class of persons. Or they must engraft a new 
ordw of succession, by g^viug an inheritable interest to be de« 
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for they Went to derange and confound all the 
principles there laid down ; and it became im- 
possible for any practitioner to give a decided opi- 

rived from this person, these persons, or this class of persons* 
Or they must be used as ascertaining a person already in exist- 
ence ; giving an estate to him immediately. Or because, from 
the context J it may be collected that no intail was Intended \o 
be created.** Prest. Est. 369. Those who have acquired a 
fiicHity in the practical application of these roles, wiU come pre* 
pared to distinguish and classify decisions apparently the most 
irreconcileable : bat as this can be the lot of few, it is essential 
&at other rules, of a less abstruse and complex nature, shall be 
laid down, which may place the construction of a devise within 
the reach of such powers of discrimination as are granted to the 
many; or the testator's intention nmst often fail of effect from 
the incapacity of ^e human mind, as ordinarily constituted, to 
apply the rules ftecessary to extract it. 

It is true, as observed by Lord Etlenborough, in one of the 
late cases, that the whole context must be gone into ; and that 
decisions upon other wills, of which the context is different, 
can afford but little assistance. We nmst not, however, suffer 
ourselves to be misled by the word ^ context;" nor suppose that 
it furnishes us with a key \» the exposition of the devise before 
fts, or a general liond of reeondliatiim between the cases. The 
truth is, that in many of the cases in question, there was nothing 
which could be feirly termed context, nothing but the bare de- 
vise on which the question turned. To say that the £orce of 
the words ^ heirs of the body" must depend on the context, or 
that the dedsion in any particular case, which is apparently ir- 
teomcileable with other cases, was governed by the context, is 
not to remove any of the difficulties, but merely to collect and 
concentrate them in a single expression. 

« In wflfe, the object to which tiie Courts give particular at- 
tention, aiming to ascertain the general intention, and io carry 
that object into effect, will always render it essential to eJiquire 
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nion upon a tide derived under, devises of this na- . 
ture^ where no fac simile could be found in the 
books^ without hazarding at once his own reputa- 
tion^ and the security of his client. Mr. Justice 
Aston^ in Perrin r. Blake^ expressed his fears^ that 
if the intention were not allowed to govern^ (6) 

« • 

whether there was any intention to iptdl, and who was to be 
the donee in tail ; and the donee under the gift for life will 
have an estate tail, or for life, according to the result of that 
inquiry." Prest. Est. 370. 

The first inquiry must necessarily be whether the testator had 
an intail in contemplation. Where there is a gift to heirs of the , 
body, it affords strong primd facie evidence of an intention to 
intail ; in such case the next inquiry will be whether that evi* 
dence is irresistibly repelled by other testimony, which affixes 
another specific meaning to those words, reducing them to a 
mere description of individuals ; and if the words be so ex- 
plained, then, and not till then, the question will arise what 
estates those individuals can take under the words of. the 
devise ; for taking in the character of individuals, they must 
take in the quality of individuals. It is immaterial whether 
the testator did, or did not intend, the first devisee to be the 
donee in tail, where the limitation is to the heirs of his body ; 
for, unless Ihese words be explained, their effect will be deter- 
mined by the rules of law* In the instance of an express gift < 
for life, the. testator neVer intends the tenant for life to be the 
donee in tail. . 

(6) In Soulle o. Gerrard, Cro. Eliz. 525., it was argued that 
8tat..32Hen. 8. gives liberty to every owner to dispose of his . 
land by devise at his will and pleasure : but the Court answer- 
ed, that the words in the act, that he may dispose at his will 
and pleasure, were not to be construed so largely as had been 
said;, but he may dispose at his will and pleasure, so as it be ac- 
cording to the rulei^ of law; otherwise it is a vain will. 
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there would be no possibility for a testator to dispose 
of his property, without keeping a conveyancer 
in his house : (c) but there was now just ground 
of apprehension, lest men, • even with that assist ^ 
ance at their elbow, should still be found to die in- 
testate, so far as regarded any will of their own. 
Indeed it seemed probable, that they might be too 
much busied in defending the possession during 
their lives, against claimants stimulated by the 
prevalent opinions to litigate the title as derived 
under some prior will, to allow them leisure for 
much concern about a thing so precarious as the 
destination of the property at their death. 

(c) 1 Coll. Jur. 
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SECTION V. 



Heoiew of the Judgmmt of the Hou^e of Lords in 

Jeseon x. Wright. 

The Grounds and Reasons of that Judgment, md 
its effect in re-estabUshing the Rules qfLam- 



■<'T ' * ' * ' 



Thb foregoing is not an exaggerated representa- 
tion of the state of the doctrine at the period 
when the decision of the Court of King's Bench 
in Doe r. Je8son(fl) was reversed by the House 
of Lords, (b) 

The arguments addoced in the House of Lords 
against the construction 6f an estate tail m W. W. 
assumed this shape^ — ^that the words " heirs of the 
body" in the power, could not be taken in their 
strict technical sense : but must have been used to 
designate particular objects to take by purchase^ 
as the donee could not appoint to issue inde- 
finitely; that the testator could not intend to use 

(a) Supra^ 139. (5) Jesson v. Wright, 2 Bligh 1. 

3 
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the same words in a different sense^ in the limita- 
tion in default of appointment^ where the mention 
of a child indicates the particular objects whom he 
had in contemplation ; and that^ therefore^ as well 
in the power^ as in the limitation in default of ap- 
pointment, he must be understood to mean child- 
ren, and nothing but children ; that the words 
'"^in equal shares as tenants in common'' were in- 
consistent with an intention to give an estate tail 
to W. W. ; and that the words ''in default of such 
issue/' introducing the devise over, must be ex- 
pounded '' in default of such children." 

But in this case, decided upon great considera- 
tion, it was held, that, assuming ''heirs of the 
body** in the p6wer, to contemplate objects to take 
as purchasers, it was not a necessary inference 
that tlie same words in the subsequent limitation 
must also operate as words of purchase ; that 
though it might be manifest from the limitation in 
default of appointment, that the testator had child- 
ren in his contemplation, yet lie did not negative 
the legal condusion from the words " heirs of the 
body ;" that he contemplated children, and more 
remote issue ; and that he meant heirs of the body, 
including children sustaining that character ; and if 
that character should happen to centre in an only 
child, then such child to take the whole ; that the 
words attempting to create a tenancy in common 
must be rejected as inconsistent with a gift to heirs 
of the body ; and that the words "in default of such 
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issue*' meant in default of such heirs ; and that 
Doe V. GoflF was not law. 

The judgment^ therefore, of the House of Lords 
in this case establishes beyond the reach of contro- 
versy, — 1 . That in order to explain away the appro- 
priated meaning of the words ^^ heirs of the body" 
there must be express words, or necessary inference 
or implication. 2. That the occurrence of the 
words '^ heirs of the body" as a designation of child- 
ren, or other objects within the line of perpetuity, 
in a power of appointment, does not raise a neces- 
sary inference or implication that the same words 
are not used as words of limitation in the gift in 
default of appointment. 3. That if the gift be to 
the heirs of the body, the express mention in that 
gift of any particular class of inheritable issue, 
as children, sons, &c. in terms which do not 
clearly exclude the remoter descendants, will not 
narrow the operation of the words of gift. 4. That 
a testator having once manifested an intention that 
heirs of the body as such shall take, he cannot su- 
peradd to, or qualify, that intention ; and that all 
expressions assuming to modify or regulate the 
course of devolution, or, in other words, to lay down 
new canons of descent, are, instead of being made 
the ground- work of a special exposition of the 
words ^' heirs of the body" to be rejected as vain 
and futile ; and that when we find the testator 
giving to the heirs of the body, to take in that 
character, and under that denomination, all en- 
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quiriea as to what he meant besides, in relation to 
that gift, are. wholly impertinent. 5. (By over- 
ruling Doe V, GoflQ (d) that the words " heirs of 
the body/' having so fixed and comprehensive a 
sense, do not require any aid, nor derive any ad- 
ditional force, from other expressions of (what is 
termed) a general intent that the estate shall not 
go over till an indefinite failure of issue of the first 
taken And, 6. (By over-ruling Doe v. Goff ) that 
a devise over to tak^ effect if none of the issue of 
the first taker shs^U live to attain the age of twenty- 
one^ is. a circumstance which does not repel the 
legal meaning of the words '' heirs of the body," 
but according to Lord Redesdale's opinion' rather 
confirms it. 

» ■ 

In comparing the devise in Jesson. v. Wright 
with that in Willcox v, Bellaers, as regards the ap- 
plication of the rule of law, it will be seen that the 
fornier was marked by circumstances which ren- 
dered, it much more intractable than the latter ; by 
circumstances, indeed, which the Court below had 
allowed to operate in exclusion of. the rule. In 
Willcox V. Bellaers we are not pressed by the dif- 
ficulty of attributing to the words ^^ heirs of the 
body" two different senses in different clauses of 
the will; on the contrary the argument against an 

(d) In Doe v. GofF there was ^o devise over after a general 
failure of issue. Lord EUenborougb founds his argument on the 
absence of general intention. There were words importing a te- 
nancy in cpmmon, on which the Court also relied. Supra, 123. 

N 
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estate tail in H. T. Willcox ascribes to different 
words the same sense ; (e) nor are we reduced to 
the necessity of rejecting any repugnant or. incon- 
sistent expressions, nor is any word of purchase 
appended to the limitation to the heirs of the body. 

It may perhaps be thought that the absence of 
superadded words of limitation, or other words 
sufficient to give the fee to the children, had con- 
siderable weight in Jesson v. Wright, and distin- 
guishes it in principle from other cases reviewed 
in the fourth Section. To those cases we may 
add^ as regards some of the principles laid down, 
the case of Doe d. Thong v. Bedford, (/) where 
the testator devised certain messuages, &c. to his 
wife for life, and after the determination of that 
iMtate, to trustees to preserve contingent remain- 
ders^ and from and immediately after the de* 
cease of hia wife, to his daughter E. B. for life, 
with remainder in like manner to trustees to pre- 
serve contingent remaunders ; and from and imrne* 
diately after the decease of his said daughter^ to 
the heirs of her body lawfully begotten ; and £i» 
want of such issue, then to O. W. T., and his heirs 
and assigns for ever ; it being the testa&o^r's wifl 
and meaning that after the decease of his wif^ bis 
daughter should have <mly au estate for life in the 

(e) '^ If 'a man makes use of different words he mast certainly 
mean a different sense, and this is a rule in the construction of acts 
vf parliament, deeds^ and wills." Per Willes, J. Wilm. 395. 

{/) 4 Maul. & Sel. 362. 
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said pf efniMfl ; and that After the decease of his said 
wife and dau^hter^ the said premises should go to 
and vest in the heirs of the body of bis daughter; and 
that for want or in default of such issue^ the same 
should absolutely go to and vest in O. W. T. and his 
heirs ; stnd that his daughter should not have any 
power to defeat his intent and meaning iii 4;faat r^* 
spect ; and he gave power to his trustees and their 
heirs^ and directed them from time to time and at 
all times thereafter^ to do all acts necessary for 
fdlfiUing^ such his intent and meanings or the more 
effectually settling the said premises agreeably 
thereto^ aitd the prevention of any things being 
done to defeat the same^ &c. It was held that E. B. 
tbe daughter took an estate tail. It had been pre- 
viously determined (g) in a suit in equity upon the 
same wiU^ that this was a devise of legal estates to 
the daughter and her issue ; and consequently that 
the direction to settlej &c. had no operation, Le 
Blade J . stid that the intention of the testator to give 
his daughter an estate tail was plain^ (not because 
(he words of gift were sufficient to create an estate 
fatl^ but) became it was not to go over till a &Uure 
oiimr isBoe^ and because be had not superadded 
W€ar(& of limitation to the heirs of the body^ to 
aheW that he meant iheckUdren of his daughter 
0nfy. And Dampier^ J . thou^t it clear by the limi- 
tatiofi oret for want of isaue. of his daughter^ that 
the testator used '' heirs of the body'* as w^rds pf 

(g) Thong V. Bedford, 1 Bro. C. C, 313. 

N 2 
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limitation. But if there had been superadded words, 
and no limitation over, — ^what would the Court have 
done? Could they, consistently even with the doc-- 
trine of the cases discussed in the fourth Section, 
have held that the limitation to the heirs of the 
body was a limitation to children in fee ? In all 
those cases, there were words importing a joint 
tenancy, or tenancy in common, &c. on which the 
judges relied. The determinations in Coulson t?. 
Coulson {h) and Hodgson -v. Ambrose, {i) which 
settled the law upon the construction of wills simi- 
lar to that in Thong v. Bedford, were not founded 
on the circumstance of a gift over, or the absence 
of superadded words. 

It is certainly matter of regret that all the mi- 
nute circumstances on which the Courts below had 
founded their judgments in the cases discussed in 
the fourth Section were not combined in Jesson 
V. Wright : but I apprehend it will not be difficult 
to shew that this determina:tion is in principle a 
direct authority against the controlling influence 
of superadded words of limitation in fee engrafted 
on '"^^ heirs of the body" in the plural; and that the 
Courts belpw cannot allow them to operate in ex- 
clusion of the legal sense of the ^ofds ^^ heirs of 
the body,'* without impeaching the grounds and 
reasons on which alone the judgment of the House 

of Lords professes to stand. 

.♦ 

, (A) 4 Atk. 246. 2 Stra. 1125. (i) Dougl. 331. 
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An attempt has been made^ in the discussion, of 
the case of Willcox i?. Bellaers (k) to shew that the 
superadded words of limitation in fee must depend 
for their effect on the previous and independent 
sense of the words upon which they are engrafted ; 
and are utterly powerless till those words are de- 
prived by other means of their legal force. For 
as prima facie the words ^' heirs of the body" in- 
clude all the descendants^ the words '■ and their 
heirs'' are a mere expansion of the idea included 
in the former. To allow them to control " heirs 
of the body'' is^ in effect^ to adopt the logic^ whiqh 
Mr. Justice Buller condemns as bad^ (Z) — ^to make 
the very words sought to be explained away their 
own expositors. Several solemn adjudications esta- 
blishing the inefficacy of these superadded words 
have also been adduced, (m) 

The word " issue" may be restrained by slighter 
evidence of intention than the words ^^ heirs of the 
body." But words of limitation in fee superadded 
to the word ^' issue^" aided by circumstances fa- 
vourable to a restrictive construction of that word^ 
have been adjudged insufficient to make it operate 
as a word of purchase. In Frank t?. Stoven^ (n) 
where the testator devised all his estates to B. F. 

(k) St^ra^ 55. 
(0 Dougl. 343. 
(fit) Suproj 56. 

(fi) 3 East 548. (1803.) And see King v. Borchell, 1 
£den4M. Injra^ 182. n. 
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for his life, without impeachment of w«ste, and 
with power to make a certain jointure thereout fat 
any fiiture life^ and from and after hk docMse^ 
then to the issue male of the body of 6. F. Jaw- 
fuHy begotten^ or to. be begotteuj and their heiv^i 
and in defauk of such issite^. then ovey; !B- F* 
was hdd to take an estate tail, (n) 

(n) ^^ In Kbg v. Buvchell, aad in Frank o. Sftonen, the de^ 
list was to one fop life, remainder to his i^sue male^ and to their 
heirs^ share and share alike / and for want of such issue, . the^ 
oyer : and yet, notwithstanding the words of superadded limit- 
ation, and the words of regulation and modification, the ances* 
tor took an estate tail." Prest. Est. 374* 

In Frank v. Stovian) tiiere were no words impoiiing diTisiiui ; 
and in King v. Bnrohel^ (Amb. 379. 1 Eden* 404.) tha nvovdit 
^^ share and sluure alike" occurred, not in the deyi^e of the estfil^ 
in question in the cause, but in the devise of another estiate. And 
it should be obserred, that though words of limitation in fee 
were superadded, yet there was a proviso against alienation by 
the devisee for life or hi» issne^ which was considered by Lord 
NbrOiington '^as a plain deelnvtion of llie t&siiatov himself thnf: 
be had giyen such detisee en 0siatis tul, and that h« intended t^ 
restrain him from a legal dominion over it." The testator de- 
vised his estate at H. ilnd L. to hi3 cousin J. H.^ to hold the 
same during the term of his natural life; and, from and immedi- 
ately after the determination of that estate, he gave the same to 
the issue male olX. H., laiwfiiHy begotten, and to bis and their 
heirs share attd share alil^e ; a^d for want of sueh isattf^ then he 
gave the same to the issue female of J. H., lawfully begotten, to 
her and their heirs, share and share alike, if more than one; and 
for want of such issue, then he gave the same tp his (testator's 
cousin) W. F., his heirs and assigns for ever. Apd alb^r tafsing 
notice that he had covenanted to iettle 504 ^ii hie^ irife> he de- 
vised certain premises in M. to her, tn h^ to bef as .|9rt of hfset 
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The priaciple^ on which the judgment of the 
House of Ijords proceeded entirely negative the 
idea that words of superadded limitation in fee^ 

jointure, for and during her natural life ; and from and immedi- 
ately after the decease of his wife, he gave and devised the same 
unto the said J. H. for life; and firom and immediately after the 
detenninati(m of that estate, unto the issue male of the body of 
J. H., lawfully to be begottein, and to their heirs; and for want 
of such issue m^le, to W. K., his heir$ and assigns for ever. 
The testator then inserted the following proviso : — '' Provided 
always, and my mind and will is, that the several bequests and 
limitations of the premises in H. L., and M.^ so devised, be- 
queathed, and limited unto J. H., and such issue male and 
female, is upon this express condition, that if he, the said J. H., 
or his issue, or any or either of them, shall at any time oi 
timei^ hereafter alienate, mortgage, ijicumbfBr, or ptherwise com* 
raitjf any act or deed whereby to alter, chaMe^ or defeat the 
same bequests and limitationsij or any of them^ hereinbefore li- 
mited and appointed of the said premises, that then, he, the said 
J. H,^ and all and every such other person or persons so alienat- 
ing, mortgaging, oj otherwise incumbering, altering, changing, 
or defeating, the same bequests^ or any of them, shall pay or 
cause to be paid, and J do hereby charge the said prejntses^ 
with the payment of 2000/. unto such person or persons, ^d his 
and their heirs, who u^ight, could, should, or ought, next tp 
take by virtue or means of any of the bequei^ts, devises, or limit- 
ations, hereinbefore by m^ given, devi^d, or bequeathed." 
It was held thajt J. £[• took an estatp tail in the premises in 4f. 
Lord Northington obs^rvpd, th^t if the testator intended the 
issue to take as purchasers, he intended them to take as joint 
tenants ; and if J- H. had ten sons, and th^ youngest survived^ 
the nine children, and their is^ue, should be disinherited, which 
was an intent too absurd to be supposed. That it was manifest 
the testator intended the wor(j[ " issue" as a word of limitation, 
because he intended J. K. should take the estate for want of 
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or other words capable of carrying the fee, would 
have induced a different decision. We shall pre- 
sently see that the judgment manifests throughout 
the utmost anxiety to maintain established rules 
and principles of law. Is it possible for a moment 
to suppose that the learned persons who delivered 
(hat judgment would have suflFered such expres- 
sions to be set up against a series of concurring 
authorities ;~that they would have solemnly laid it 
down^ as a sound legal principle^ that the. quantum 

issue male of J. H., whenever that default of issue happened ; 
and that there was not a colour to say in grammatical, liberal, 
or critical construction, that there was any period to which 
that want of issue was restrained ; and here was a plain limit- 
ation of the whole fee in particular estates, and remainders. The 
Court therefore did not rest the decision solely on the proviso.. 
Indeed since J. H., as tenant for life, might have aliened so as to 
defeat the remainders in their contingent state, the proviso did not 
necessarily imply an estate tail in him ; and it seems very difficult 
to contend that the testator intended to give him more than an 
estate for life : but the proviso strongly indicated that his issue 
were designed to take estates tail. *^ The extent of the proviso 
to the issue was very strong against their taking in fee ; and 
should it be urged that the implication from that circumstance 
might possibly have been satisfied, by an estate tail male, in the 
issue as purchasers ; the answer is, that would have been either 
rejecting the words * their heirs,' or reducing them by a con- 
structive qualification into * heirs male,' which would at once 
have removed the only objection afforded by the circumstances 
of the case, against the ancestor's taking an estate tail, and have 
left no argument for the issue male taking by purchase at all." 
Feam. C. R. 123. But there seems to have been ground to 
contend that the issue were intended to take estates in tail ge- 
neral. 
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of estate which the devise is capable of carryin 
furnishes a safe criterion for determining the ob- 
jects intended to be benefited ; in a case, too^ where 
the term descriptive of the objects is not only free 
from ambiguity^ but of the most fixed acceptation in 
law ; — that where the superadded words, taken in 
their natural order, must be operative, or nugatory, 
according as the principal words are accepted in 
their proper legal sense or not, so that their efi*ect 
cannot be known till the sense of the principal words 
is fixed, those superadded words shall nevertheless 
be forced into operation before all the rest, and 
shall first cut down ^' heirs of the body'* to a de- 
scription of children, and then give those objects 
of their own creation the fee ? There is not 
throughout the judgment a single expression 
which can warrant an inference that if this ad- 
ditional ingredient had been thrown in, it would 
have had the slightest effect upon the minds of the 
great lawyers by whom the grounds of the judg- 
ment were so strongly stated. It is true that Lord 
Eldon said that ''heirs of the body'' might be con- 
trolled, and that this might be by the effect of 
superadded words : but his Lordship must certainly 
be understood to allude to the settled doctrine 
that superadded words indicating a different course 
of descent from that pointed out by the principal 
words, or words superadded to '' heir of the body" 
in the singular, &c., may turn the principal words 
into words of purchase, descriptive of the indi- 
vidual heir or heirs. It would be straining his 
Lordship's expressions, and imputing to them 
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a meaning derogatory to his high reputation as s^ 
lawyer^ to interpret them into an admission that 
if words of limitation in fee had been engrafted on 
the words '^ heirs of the body'' in Jesson v- Wright, 
they would have imposed upon these words a $ensf^ 
totally different from that which the decision at- 
tributed to them, and have rendered them ayno- 
nimous with children. Lord Eldon expressly said, 
that he could not admit all the ccises to be rig^Uy 
determined ; not confining his observation to Doe 
V. Goff. His Lordship was probably unwiUUig to 
pronounce extra-judicially a direct censure upon 
a line of cases which the judgpient of reversi^ in 
Jesson V. Wright, rendered it prqbabte would not 
be extended. 

If any further confirmation of the condusioD 
that superadded words of limitation in fee, Qr ot^er 
words adequate to pass the fee^ are not tp be re* 
garded^were still wanting^ we might derive it front 
the very sources of those doctrines which h,^ye 
given rise to the notion that such words are. p^r 
pable of influencing the construction . For y^ jpqe 
V. Jesson the Court of King's Bench held th? 
absence of such wor4&to bQ Vi circumstejjicp per- 
fectly indifferent ; and appeared quitis prep^rcKj 
to, go the whole length of cpntroJlJipg '- heir§ of tb,e 
body'' by circumsil^noejs importing division^ &c. 
withouit any words, carrying the fi^e ; and iq Dqc 
n. Goff, that Court deqided that under the. term 
''heirs of the ^ody/' chil^^^cn were entitled:, with- 
out determining wHal estates those children took. 
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Mr. Pearae, after taking a review of the nature 
and scope of the rule in Shelley's case^ draws tlie 
following conclusion, (a) 

" This delineation of the rule comprehends two 
discriminating lines^ whose concurrence seem to^ 
decide its application : the one is, that the persaa 
to clidm the inheritance after the ancestor is . ta 
claim as heir, &c., that is, eo nomine^ and under 
that descriptiofi,. whoever such person may be; 
and the other, that the effect of the limitation ia 
not confined to the person so first claiming, or his. 
representatives, as such, of any description; but 
directed equally through all other persons, suc- 
cessively, answering the 8am£ relative descriptioiif 
of heirship general, or special^ to the ancestor 
referred to ; and entitling them eo nomine, or in 
that character only. It is evident that the first 
branch of this distinction will exclude aU those 
cases where the words ' heirs of the body' are by 
other words of reference or qualification explain- 
ed, or restrained to the sense of first and other 
sons, &c., as in Walker v. Snow, (p) Lisle v. 
Gray, &c. ; (q) equally with the cases of marriage 
articles, and executory trusts, (r) wherein a similar 
construction has prevailed, as well a^ all those 
wherein^ on account of words subjoined, the per- 
MiiS'ta take cannot take ^s heirs,, or by virtoe of 

(o) Cont. R. 143. (p) Supra^ 79. (n). 

(q) Suproj 79. (r) If^frap Sect. VI, n« 



188 REVIEW OP THE JUDGMENT [sECT. V. 

that description by reason of the distributive di- 
rection (s) amongst several constituting an heir, 
or as tenants in common, or in some other mode, 
irreconcileable with the course of a descent, as in 
Doe V. Laming, (t) and others of that sort ; {u) 
together with those where the description is 
directed to a presumptive heir in the lifetime of 
the ancestor as in Burchett v, Durdant^ {v) and 
others of that class ; whilst the latter branch of 
the distinction excludes all those cases^ wherein 
the import of the word ' heir/ &c. in the singular 
number^ is by annexed words of limitation con- 
fined to the firsts next^ or one individual heir^ &c. 
and his heirs^ &c. or to such heir^ &c. for life^ as in 
Cheeke v. Day, Archer's case, {w) White v. CoHins, 
and others of that complexion, as well as those 
where the words of limitation superadded to the 
words ^ heirs/ &c, denote a different species of 
heirs from that described by the first words, as in 
the case put by Anderson (x) in Shelley's case." 

It will appear from the passage above cited, 

(s) See 1 Ves. jun. 143. 

(0 Supra^ 104. 
' (z^) In Mr. Feame's time there were no other cases of thai sort. 

(v) Suproy i. e. so to as to reduce '' heirs" to a mere descrip- 
tion of the individual. For '^ presumptive: heir" we should read 
*' heir apparent." 

(w) Supray 89^ 91. n. 

{x) As counsel arguendo. Lord Thurlow mentions it as the 
only instance of the kind. Supra^ 95. . , * 
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that it is not attributing too much to the judgment 
of the Lords in Jesson v. Wright, to state that it 
not only restores the authority of the rules laid down 
by Mr. Fearne, in days which may now, perhaps, 
be called "days of yore,'' (y) for the construction of 
devises to heirs of the body, but warrants the ap- 
plication of those rules to cases which that writer 
seems to have considered as excluded from their 
influence ; and establishes this branch of learning 
on broader and surer grounds than it had hitherto 
been placed by positive decision, though without 
any extension of the reason and spirit of the prin- 
ciples so clearly laid down, so anxiously inculcated, 
and so stubbornly maintained, by the sages and 
Withers of the law. 

The new doctrines seemed to threaten for a time 
^ general breaking up of the ordinary rules of in- 
terpretation ; for in the language of Pollexfen (z) 
(which, though it may sound rather harshly and 
quaintly to a modern ear, is. nevertheless good 
law> and good sense.) " If you can change the word 
' heir,' and put in ^son* or 'issue' [_a fortiori, 'child- 
ren'] you may make words of limitation to be 
words of purchase ;. make a man take by the name 
of heir which is not heir. If a man may lay aside 
flome words, and put others in their places, a man 
«iay make any t^ing— any thing." This, perhaps, 

J(jr) Sugd. Veud. 6. Ed. 424r («), PoU. 587. 
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may, with reference to the doctrines in question, be 
interpreted to mean, that if you once reject the plain 
sense of the words employed by the testator, and 
substitute a different or opposite sense, upon con- 
jectural grounds ; or, in other words, if you dis- 
card the principles laid down in Jesson v. Wright, 
and revert to the doctrines propounded in Doe^. 
Jesson ; you may make one man*s estate Another 
man's estate, and set up, instead of permanent 
metes and landmarks, something as unsteady as 
the vane of Westminster Hall, shifting about with 
every wind of doctrine, '^ loose on the poitit of 
every wavering hour." 

The judgment in Jesson v. Wright estiiblil»bes 
general principles of great importance. It stands 
as ia beacon, guiding those who have to deeide 
upon such cases to the true poiiat of ettquiry^ and 
wamingthem not to stt^, beyotid the boutvdi pf^-* 
ficribed by the rules of few, in quest of intetltioifi^ 
nor bewilder ihemselves, and 'fliOse who are bodftd 
to follow th^m, in the maze df ^^ petty diititic^ 
tions/* 



Lord Redesdale enfor6^d tibb Aeceifiiity ^f esta*- 
bfefaing rules, and the importititce df uphddiilg 
them, that those who have to advtee jUiiiy lie abb 
to give opfimons «ii titter wfth safSfy. fife ob*- 
served that, from the variety and nicety of the dis- 
tinctions tn the cases, it wflfe 48iic»U lEbr » {^iri^- 
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stonal adviser to say what is the estate of a person 
claiinin^ under a will ; that it could not at this day 
be argued that because a testator uses in one part 
of his will Words having a clear meaning in law, 
and in another part other words inconsistent with 
the former, that the first words are to be cancelled, 
or overthrown; — ^that it was dangerous^ when words 
have a fixed legal effect, to suffer them to be con- 
trolled, without some clear expression, or neces- 
sary implication ; that to say that the general in- 
tent should over-rule the particular, was not the 
most accurate expression of the principle of deci- 
sion : but that the rule was, that technical words 
should hav« their legal effect, unless from sub*- 
sequent inconsistent words it was very cleat that 
the testator meant otherwise ; and that those who 
have to decide upon such cases ought not to rely 
bit peity diMtinctwns, which only mislead parties $ 
but lodk to the coords Used in the vnll. 

Lm'd Ekton said that the words '^ heirs of the 
body'' meMi prima fiteie all descendants; and ttu^ 
it wan a itiu^E ot x^aw^ tkatM descendantB should 
take wtdef" those words^ unles$ dearly qualtjfied, 
and restricted by oilmv words, so as to give theni 
^ in6re lithited Senile ', ttet bt^ eould net admit that 
Ali the oases cited had been Wd9 diecided, bat that 
4t Waift hai^ly to b<e ^xpeisted^ that judges ^eiiid 
agree in the decision of all those cases, for the 
mind is overpowered by t^teir Multitude^ and the 

I 
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subtlety of the distinctions between them ; that 
the decision ought to accord with former autho- 
rities, if possible, but that at all events they must 
adhere to the established rules of legal cQUstr^ction ; 
that in order to cut down the estate tail, created 
by the words " heirs of the body," it was. abso: 
lutely necessary that an intent should be found to 
control, and alter it, as clear as the intent ex- 
pressed by those words ; and that it was more im- 
portant to maintain the rules of law, than to pro- 
vide against the hardships of particular cases. 

The. same deference to authority, the same 
anxiety to maintain established principles, and pro- 
mote uniformity of decision, has marked the judg- 

r 

ments of Lord Eldon from the earliest period of 
his judicial life. In the case of Thompson v. Law- 
ley {a) his Lordship observed, that whether the 
rule then in question was wisely adopted or not, 
it was unnecessary to determine : but a general 
rule having once, been established, he had rather 
consent pointedly, and avowedly, to contradict that 
rule in terms, than to, acknowledge M in words, and 
deny it in effect, by raising distinctions, which in 
fact made it impossible for any man to decide, in any 
particular case, what was the legal construction of a 
will, as to the. point submitted to him, till^ he 
had obtained the authority of a court of jaw^ in a 

<a) 2 Bos. and Pull. 303. 
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judgment upon the will^ for the opinion which he 
gave. (6) 

When we see a mind capable of grasping the 
.whole compass of our jurisprudence submit itself 
to a patient research into cases^ descending to a 
critical examination of their most minute circum- 
stances^ and not unfrequently deducing the true 
principle of decision from sources unexplored by 
the diligence of the bar ; when we observe the 
result in a system of equity, which, by respecting 
the authority of settled rules, and by the cautious 
introduction of such principles only as are in per- 
fect accordance with those rules, at once promotes 
the ends of justice, and advances the character of 
the law as a science ; no judge can be allowed to 
discard the maxim ^' stare decisis" as unworthy of 
an enlarged intellect, or to question the wisdom of a 
discreet adherence to it. To expect from any judge 
that every individual case should be determined 
on its true grounds, would be to exact more than 
human nature can achieve : but if the mass of his 
decisions tend to establish sound principles, and 
to render classification easy ; if he lean so far to 
the circumstances of the particular case as is con- 
sistent with a just regard to the integrity of esta- 

(d) These observations appear to have been occasioned bj 
what fell from Lord Kenjon iu Lane r. Lord Stanhope^ 6 T. 
R. 345. where his Lordship seems to have treated the rule in 
Rose V. Bartlett, Cro. Car. ^92. rather sligbtinglj. 

O 
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bfished rules of law/ and no further ; if, at the close 
of a long judicial life^ the ancient land-marks of 
property are found not only unremoyed^ but re- 
deemed from the rude assaults of sacrilegious 
hands^ and more securely fenced in from the in- 
juries of time and accident ;— of such a judge it 
may be truly said^ Omne ttdit punetum. 



• » 
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SECTION VI. 



* 

Of the inJleyiibiUty of the Rul^ in Shelley' 8 case., 

•r 

Discussion of the opiniom of eminent Lmcyers^ 
comeming the nature and tendency of the 
Rule. 



'' The cases (says Mr. Pearne) as well as prin^ 
ciples^ teir us^ the controlling rule of construction 
in wills is the intention^ expressed^ or clearly im- 
plied. To contradict this would^ indeed^ be ^ 
mockery, a denial of the import of the word ^wilL' 
On this broad ground some have driven the rule 
in question (t. e. the rule in Shelley's case) to a 
distance, that would in effect reduce it to no rule 
at. all, by subjecting it to the control of any exr 
pression not perfectly reconcileable with a positive 
intention of its admission ; while others have, with 
a rigid degree of legal sternness^ insisted on an 
inflexible adherence to the rule tcithout regard tQ 
any implicative contravention of its effect. It is 
obvious (continues this writer) that neither of 
these doctrines is reconcileable with that train of 

o 2 
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decision^ which must, I conceive^ be held to have 
pronounced the law on this point. These decisions 
(if I do not mistake them) neither bend the rule 
to^ nor support it against^ every expression or mani- 
fest indication of contrary intention. The one 
would be absolutely discarding; it^ as a rule of con- 
struction in wills ; the other would be rendering 
the lesfal effect of certain technical words in the 
very first line of a will irrevocable through the 
whole sequel of it. The amphibolous tendency 
of cases and principles seems to conspire in the 
production of a question^ the solution of which 
in^y^ by professional gentlemen^ be truly termed 
the hie labor, the hoc opus. To attempt it with 
precision seems vain^ until we can reduce all pos- 
sible expressions^ or indications of intention, to cer- 
tain classes^ or degrees of relative force. Theii 

■ • « 

indeed might we ascertain^ on a standard scale^ 
what degrees of express or implicative indications 
of intention are below, and what above the con- 
trolling index of the rule. Whilst that is out of 
our ' reach, what can we do more than resort to 
some general inferences afforded by the comparison 
of the several cases, in which the intention has 
been allowed to control the rule ?" (a) 

When our conclusions are found to be at variance 
with those of a writer, who applied to the partial solu- 
tion of this problem powers and attainments of the 

(a) FcarniP> C. R» 142. ' 
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highest oi'der^ we cannot be altogether without ap- * 
prehension that some strong point in his positions' 
has escaped our observation^ or that some link in^ 
the chain of our own reasoning is defective ; more' 
especially when the difference between us involves 
the essential nature and properties of the rule itself. 

In no sense can the intention with propriety be 
termed the controlling rule of construction even in 
wills. In deeds^the law prescribes certain modes and 
forms of communicating certain ideas, and these must 
be st rictJy observed . I n wills^ greater freedom of ex- 
pression is permitted ; — whether wisely or not ha» 
been doubted by some of the highest Jegal autho^ 
rities. (b) If any doubt upon this point should 
still linger in the mind of any one, it may be dis- 
pelled by even a cursory survey (and indeed few 
can hope to take more than a cursory survey) of 
the reported decisions upon wills. There he may 
contemplate the human mind, as affected by pre- 
judice^ opinion; modes of thinking, habits of edu* 

(6) ^^ Had there not been such a current of authorities as 
we find in ilie books smce ihe passing of the Statute of Wills^ 
4>n the construction of wills, to further, as it has been called, 
the intention of devisors, peAaps it would have been better diat 
the same strict words had been required in testamentary dis- 
positions of land as in those bj deed, because then the lan-^ 
goage of passing estates would have been so familiar that few 
questions woold have arisen on wills." Per Lord Kenyon, 5 
T. R. 561. ^^ The question upon the construction of wills 
whether a person takes an estate for life or in tail, has been very 
much agitated ; and yet remains 60 much midetermine'd, that 
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cation^ or by the skyey influences ; and if his 
progress in law should be slow> he may at least be 
advancing in philosophy. Now decision wears a 
stem legal aspect ; the intention is probable^ is ob- 
vious^ but the letter will not bear it out — voluitsed 
nan dixit. A few^ and but a few patges onward^ aa- 
other^ nay perhaps the very same^ judicial brow un- 
bends its rigid features^ and frolics in conjeclure.(c) 
Intention^ the law of the instrument^ warrants this 
excursive mood^ and dulce est desipere in loco. 
Though this evil cannot now be remedied^ its pro- 
gress may be checked by clinging to the little of cer- 
tainty that yet remains ; to those rules of law which^ 
as well in wills as in deeds^ control in some instances 

GomiBel must still find it very difficult to give an opinion that 
can be depended upon. And I think it would have been of great 
service to the public, ancL tended to render property less pre- 
carious and uncertain, if the legal construction of words in a 
will' had never been departed from ; for it must be much better 
that every testator's intent should be subservient to the rules of 
law, than thatthe law should be subservient to the parties' intent" 
Per Wilmot, Notes 398. 

(c) '^ If courts either of law or equity, (in both of which the 
rules of interpretation must be always the same) if these or 
either of them should indulge an unlimited latitude of forming 
conjectures upon wills, instead of attending to their grammatical 
or legal construction, the consequence must be endless liti- 
gation. A civilian of some eminence, Mantica, has written a 
learned treatise on their law De Cof^ecturis ultimarum Voluntas 
turn : but I hope never to see such a title in the law of England." 
Mr. Justice Blackstone's argument in Perrin v. Blake, Harg. 
Tracts. 495. (Note, in 6 Cruis. Dig. 160. the former part of this 
passage is cited as Mr. Hargrave's own o})servation.) 

8 
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the iatention of the paity> and obUge tke law of the 
instrument to conform ta the.law.of the laud. . 



The conclusions to be drawn from a consider- 
ation, of the terms ip which the rule is; laid down, 
and of the adjudged cases in which it: has been 
ai^lied^ or discussed, appear^ in.my humble con- 
ception^ to be these : — ^that it is a rule - to which 
the courts are bound inflexibly to adhere^ without^ 
regard to any express or implicative contravention 
<>f its e&ct ; that it is to be discarded as b rule of 
construction in wills ; that no case can be.fou^d 
in the books in which the intention has been 
allowed to control the rule ; that the only possible 
mode of reconciling the rute itself» or the deter- 
minations upon it^. with that degree pf freedom 
which the law extends to testamentary dispositions, 
is to consider the rule as detractive of intentionv 
and not as prescribing certain modes of communi- 
cating the intention ; and that to represent it in 
^ny other light would indeed be to render it a 
mockery^ a denial of the import of the term '' will. 



9* 



In the paragraph above transcribed^ Mr. Feame 
appears anxious to steer a sort of middle course, 
between the oppugners and defenders of the rule, 
considered as a rule applicable to the construction 
of devises ; to temporize between two parties, who 
appear to have agreed in nothing but a determin- 
ation to invest the rule with imaginary diflSculties and 
terrors, and who exhausted their zeal and talents, 
the one in sustaining, and the other in destroying^ 
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a fictitious constructive character foreign to the 
nature and object of. the rule. 

So far as our enquiries are directed to ascertain 
the intention of the testator^, with regard to the 
admission or exclusion of the rule^ they must^ in 
every case, be very brieif. The nature of the dis- 
position which invites the application of the rule^ 
repels the intention to admit it. The testator can- 
not, indeed, be supposed to entertain a thought 
upon the subject of a rule, of whose very existence 
he is not^presumed to be apprised. 

The decisions to which Mr. Fearne alludes as 
not supporting the rule against every expression 
or manifest indication of contrary intent, and which 
have been noticed towards the close of the last sec- 
tion, (a) seem to prove nothing more than that the 
words '^ heirs of the body" are, whether found in 
connection with an estate of freehold in the an- 
cestor or not, capable of restriction, qualification, 
or explanation, a position which the rule in Shel- 
ley's case does not assume to contradict ; and the 
question to be put upon each of those cases (a 
question precedent to any reference to the rule) 
is whether these words were rightly interpreted act- 
cording to the ordinary canons of construction or 
not. In some of those cases, the several limitations 
requisite to call the rule into action did not exist : 
and in all the rest there were circumstances which 

(a) Supra^ 187. 
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placed the devise beyond the purview of the rule. 
Those decisions therefore^ leave the rule wholly 
untouched and unaffected. 



There has never been any direct infraction of 
the rule. In order to constitute a departure from 
the, rule, the courts must go the length of holding 
that a limitation to the heirs, or heirs of the body^ 
preceded by an estate of freehold of the same 
quality in the ancestor, entitles the heirs to take, 
as such, originally in their own right, with the 
jsame capacity of transmission, and in the same 
manner, as if an estate of freehold of a different 
quality only, or no estate of freehold, in the an*- 
cestor, had preceded the limitation to them. But 
the courts have uniformly denied that operation 
to the devise, nor has any judicial dictum distinctly 
asserted that such an effect can be produced by 
the clearest n;ianifestation of intention ; and if it 
xannot^ it seems to follow, by a necessary conse- 
quence, that the rule is inflexible. 

• , • . ' 

In every case to which the rule is properly- 
applicable, the intention, as expressed, requires 
that the heirs shall take in the mode above speci* 
fled, independently of the ancestor; the rule re- 
quires that they shall take derivatively througii him. 
Where there is. a simple gift to one for life, re- 
mainder to the heirs of his body, it is agreed on 
all hands that the rule must be applied : but where 
any circumstance, as a limitation to trustees to pre- 
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serve contingent remainders, (d) has been superr 
addedj which may be deemed to mark more 
strongly the intention that the heirs shall be m by 
purchase^ the great struggle has been^ whether^ 
seeing that the testator evinces such anxiety that 
the limitation to the heirs shall not attach in the 
ancestor^ but operate as a remainder to them by 
purchase, and that the heirs in the character of 
iieirs cannot so succeed to the inheritance; the 
gift to them shall be construed a description of 
individual objects^ as first and other sons, &c.; 
so that the real difference between those who in 
such cases hold the first taker to be tenant in tail, 
and those who hold him to be merely tenant for life, 
seems to resolve itself into this :_the former inter- 
pret the words of the will without regard to the 
legal consequence; the latter strain and torture 
them with a design to avert that consequence ; each 
party thereby violating the express intention : but 
while the one applies the ordinary rules of inter- 
pretation, which unavoidably let in the rule of 
law, the other rejects both. So, where the limita- 

• tion to the heirs is blended with a direction to take 
as joint-tenants, or tenants in common, or with 
other expressions irreconcileable with their taking 
either by purchase or descent; the dispute has 
been whether the repugnant expressions shall or 

. shall not be rejected ; or, in other words, whether 

((f) Coupon r. Conlson, 2 Atk. 246. Hodgson v. Ambrose, 
DoiigL 337. Duncombr, PsQcomb, 3 Lev. 437. 
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the sense of the word ^^ heirs/' and consequently 
the commonly received rules applicable to the 
construction of wills^ shall be violated or main* 
tained. But if no rule of law had said that the 
heirs as filling that character shall not be in by 
purchase^ the ancestor taking an estate of freehold^ 
it is probaUe that the courts virould not in these 
cases have strug^^led ti^ith the plain meaning of 
the words^ but have allowed the ordinary rules of 
construction to determine the operation of the 
devise^ without regard to the estate in the ancestor, 
which seems to have no other attracdve virtue than 
is communicated to it by the rule. 

• * 

In this point of view^ therefore^ the rule is an 
inflexible rule of law^ which no court of judicature 
has ever attempted to control. 

Lord Northington^ however^ in tiie judgment de- 
livered by him in the case of Austin v, Taylor^ (e) 
made these observations ; — ^^ the determinations in 
Duncomb v. Duncomb (/) and Coulson v. Coul- 
son^(g) were said to be contrary to the intent of the 
testator^ from the necessity of the law^ which had 
imposed a rule^ that where an estate for life was 
created^ and a limitation to the heirs of the body^ 
those words must be taken as words of limitation^ 
though the testator's intent was contrary. I said^ 

(e) 1 Eden 381. (From Lord Northington's own note.) 
i (/) Supra, 202. ». (g) IM. . 
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I knew no such rule with respect to wills ; for that 
it was a maxim in law and equity^ founded in 
obvious and everlasting good sense, that every man 
miay (being supposed inops consUii at the time of 
making his will) by any words whatsoever^ settle 
and devise his estate according to his intent/ if that 
intent be agreeable to law. And^ therefore^ there 
must be a better ground than mere authority for 
making an express tenant for life tenant in tail^ 
with a capacity to defeat the limitation io the heirs 
of his body. For in the case of Duncomh v. Dun- 
comb^ where the limitation was for life^ remainder 
to trustees to support contingent remainders^ re« 
mainder to the heirs of the body of tenant for 
life, though there were no contingent remainders 
to be supported unless the latter words were taken 
as words of purchase, ' yet it does not appear to have 
been so much as questioned, whether the 'word 
' heirs' was a word of limitation or of purchase. 
The reason, therefore, why those words have been 
taken in these eases as words of limitation, and not 
of purchase, seems to me to have been, that the 
law hnving fixed that meaning to the words. Courts 
of justice could not say that the testator did not 
mean them to be accepted in that sense, but as 
words of purchase, unless there are other express 
sions made use of in the will, plainly evidencing 
that intent. There can be rzo doubt but that if a 
devise were made ^ to or in trust for J. S. for life, 
and after his death to the heirs of his body, such 
heirs to take as purchasers/ courts of law find 
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equity must interpret the word ^ heirs* in a sense 
contrary to their obvious meaning, and not as 
words of limitation to the heirs of the body of tenant 
for life." (A) 

And in King v. Burcheli (i) his Lordship^ ifi 
answer to an argument that issue technically is a 
word 6f purchase^ and that words of limitation 
being added the devise was to the issue of J. H. 
after his death in fee^ said^ '' There is no technical 
word in a will." 

• • • • 

. But in Wright v. Pearson (k) the same learned 
Judge remarked^ that '^ Testators attempt to an- 
nex qtudities to estates which the law will not allow 
of; they will give estates for life^ meaning that 
they shall have descendible qualities with respect tQ 
the succession^ wishing them to have restrictive 
qualities with respect to the first taker." 

We should with difficulty^ perhaps, be induced 
to believe that these passages were the oifspring of 

{A) " If the testator's intent had been ever so apparent, it 
must be agreeable to the rules. of law. Suppose one devises to 
A* and the heirs of his bod j, and jsays, I declare that the hetrt. 
of the body of A. shall tak« b j purchase, — can the intent be 
more manifest and express ? And jet A. shall have an estat* 
tail^ for the testator shall not be permitted to control the legal 
operation of the words.'' Per Wilmot. Not. 403. 

(0 1 Eden 431. 

(k) 1 Eden 127. 
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the same tegal rnind^ if we did not receive them 
from a source on which we may implicitly rely. 
The learned author of these dicta appears to have 
conceived so strong a disrelish for old maxims^ of 
which the reason is not apparent^ that he attacked 
with as little cohfcem the rule laid down in Rose v. 
Bartlett^ (2) Svhere it was tescdved ))y .aU the judges 
{absente Richardson)^ that if a man hath lands in 
fee, and lands for years, and .deviseth iaJQ his lands 
and tenements, the fee simple 'lands pass only, and 
not the lease for years ; and if a man hath a lease 
for years^ and no fee simple, and deviseth aU his 
lands and tenements, the lease fot years passetb^ 
for otherwise the will would bemerely Toid. Lord 
Northington observed^ (m) that the resolution' of the 
Judges^ in the precise case pot, might be law i bat 
that there was no striking force in it, for it would 
be difficult to assign any reason (n) why lands^ and 
tenements should not include leases for years; 
The present Lord Chancellor, in commenting 
npon tins resolution of. the judges, threw mit some 

(0 Cro.Car.293. 

(m) 1 Eden 109. In Lowther v. Cavendish, Amb. 356. 

(n) ^^ In things that have their original much hj institution, 
men cannot easily or ordinarily by rational 'deduction find thesk 
out, but only by instruction and education ; and yet those things 
are of as great necessity and use to mankind as other matters 
more obyiously dediicible by argumentation. Why such a com* 
position of articulate sounds, &c. should signify such a subject 
&c. no immediate reason can justly be given ot required, but 
institution, or custom which is a tacit institution.*^ Sir Matthew 
Hale*s Pref. to Roll. Ab. 1 Coll. J. 275. 
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observations (0) of so marked a character^ and 
which go so directly to discountenance the zeal for 
emancipating intention from the control of rules, 
which cannot be traced to any intelligible prin- 
ciple^ that they deserve to be maturely weighed. 
*^ It was supposed (said Lord Eldon^ C. J.) that 
the rule laid down in Rose v. Bartlett, originally 
obtained on the ground of the smalt value formerly 
attached to the leasehold interest^ as opposed to the 
dignity of the freehold. It may be so^ though I doubt 
whether it was so : but where I do not know the 
origin of the rule^ I cannot reason from the sup* 
posed causes of the rule^ without knowing them^ till 
1 allow myself^ in that state of uncertainty^ to deny 
effect to the rule. The case of Lowther v. Caven- 
dish appears to me to be very loosely reported by 
Ambler ; and I am not disposed to believe that 
Lord Northington ever made use of the expres- 
sions respecting Rose v. Bartlett there attributed 
to him. (p) We all know that he was possessed of 
great law learnings and a very manly mind ; and 
I cannot but think that he would rather have 
denied the rule altogether^ than have set it aQoat 
by treating it with a degree of scorn, and by in- 
troducing distinctions calculated to disturb the 
judgments of his predecessors, .and remove the 
land-marks of the law. I think the leaseholds must 
be taken not to pass, unless special circumstances 

(0) d Bos. & PttU. S'lS. in Thompson tk Lawle^. 
(p) It now appears from his Lordship's own note of the judg« 
'meat, that he did use the language attributed to him. 1 Eden 
109. 
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can be shewn^ clearly demonstrative of a contrary^ 
intent." 

When we reflect that these observations were 
called forth in the discussion of a rule/by vrhicb 
no decided case had been solely governed^ but 
which stood in a great measure on the authority of 
the above resolution^ and which was confessedly, 
subservient to intention^ (for the rule does noti* 
like the rule in Shelley's case, involve, in its very? 
t^rms, a contradiction of .the testator's express in*< 
tention) (q) it will appear with what force they. 

(q) Where a testator, having both freehold and leasehold 
lands, devises all his lands to A., and all his personal estate to 
B^ the leasehold lands answer to both descriptions ; the balanc6^ 
of intention, therefore, is even, and the rule turns the sdaTeV 
But the rule assumes 'that the description under vhicbthe 
personalty passes is the apter description of the leasehold; 
and in the case of a simple demise of the testator*s lands, without 
any bequest of personal estale, the same principle says that this' 
is properly a description of freehold lands only; and thatif therer 
are freeholds to satisfy it> the presumption is against an intentioa 
to pass the leaseholds. Before the act of 55 Geo. 3. c. 192. which 
does away with the necessity of a surrender of copyholds to 
the uses of a will, where a testator seised of freehold and copy- 
hold lands, there being no surreRdeir df the copyholds, devised 
all his lands or all his real estate generally, without' mentioning 
copyholds, to- his wife or child, the wprds were= coosidered 
as satisfied by the freeholds; an^ equity- retoed to supplye t 
surrender of the copyholds. But the same words were> hel4 a 
sufficient description of copyholds, if there were no freeholds to 
answer the devise, or if the testator having botb^ freeliolds and 
copyholds, hadsjurrend^red the copyholds. 2 Ves. 1651 Belt's 
Supp. 315. Yet there is, perhaps, " no striking force" Ja thit 
doctrinoi. 
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apply to a certain elass of cases^ b^ianing with 
Doe V. Laming^ and ending (let us hope) with 
Doe V. Wright^ in which it is scarcely possible not 
to p^rc^ivB that the decision^ if not solely induced^ 
was mainly influenced^ by the cheap estimation in 
wjlicl|^9 rule.of law of the highest antiquity^ and 
most positive institution^ was held. 

Although the authority of Lord Northington 
upoii points of this nature must be considerably, 
shaken by the language of the Court in Thompson 
's^ Lawley^ and though his Lordship's own dicta 
appear to range themselves on opposite sides ; yet, 
as the passages above transcribed seem to have 
been the result of mature deliberation^ and as the 
precise case put by his Lordship is calculated to 
develope the real character and tendency of thei 
rule^ and has been the subject of much acute and 
learned speculation^ these dicta demand some fur- 
ther consideration ; more especially as we have seen 
that since the days of Mr. Fearne and Mr. Har- 
^^ve, some judicial inroads have been made upon 
the province of the rule, which, if they do not 
directly <}uestion its sovereignty, certainly tend 
to circumscribe its dominion. The modem cases 
will scarcely permit us to join with the latter gen- 
deman, in attributing to a rule, which has thus 
tamely suffered its ancient bounds to be invaded^ 
that impatience of control, and thirst for undivided 
empire, '^ which, if the rule coukj speak, would 
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induce it to exclaim^ Aur Cjbsar/ aot KUtLW." (r) 
These decisioiis would lead us rather to compare 
its slate (if it were allowable to indulge in such 
bold figures) with that^f Caesar's great competitor. 
A more fortunate and favoured candidate for emf* 
pire bius sprung up/ under the name of Intention. 
This formidable rival has already passed the Rubi-* 
con ; and the rule^ bending beneath the weight of 
yesixs, and trusting too impUeitly to its <forraeif au- 
tiiorityi is in danger of being quickly reduced^ ia 
the unequal contest^ to yidd up all the honours and 
distinctions accumulated upon it by the lapse. of 
centuries^ and by the talents wdi industry, of the 
great names with which it stands assoctaied^ to the 
absolute discretion of tbe new dictator. 

Nee coiere pares: alter Tergeutibus annis 
In senium, longoque toge tranquiliior usu ' 

Dedtdicit jam pace ducem ; lunaequ^ petitor 
- ;Mhlta dam in tidgatr. . * • » ♦ * 
> ' 'STec repanrenoYas Tires, mnkumque priori 
Credere fortunse. S tat m^gni nominis umbnu 
Quali^ frugifero quercus sublimis in agro, 
Exuvias veteres pppuli, sacrataque gestans 
Dbna ducum. ♦ * * * ♦ 

* /♦ ♦ * Sed non in Ciesare tantvnl 
Nom^nj^rat, nee fama d^ctfl? w^nem^ mrfut ^ 
Stare loeo^ ♦ , *\ * ♦ * * 

* * ^ * guadensque viamfecme rumi^ 

Phaniib. 1. 

. \ ... 

It is, not too late^ however^ to repel the attack^ 
and establish the authority^ of the rule on a sure 

(r) Harg. Tracts. 674. 
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foundation. This^ it is conceived^ would be in 
a great measure accomplished by demonstrating 
the iinapotency of the express declaration iii the 
case put by Lord Northington. The foUowihg 
observations may pwhaps suffice to shew^.'<^t his 
iiordshiji's reasoning lipon the rule is atleast open 
to soim^^consid^rabte ddubts. ^ 



The riile puts a case of intention. The very 
terms in irhieh if is laid down; seem to presuppose 
and tecjyicei^particnlar' estate of fre^old iii the 
anfeestor^ and a reibainder to the hein intentionally 
as purchagers/whereon the rule may operate. The 
tonourrence of the dretmigtonees; which* fiaebtin 
the csfse piit:by Lotd NifttMtigtotay is abkolutdy 
necessary to call the rule - into operation^ The 
so. put is the vepy- t^k^ <«lt i^hich the i:ule i% 



pointed. 



■ i i < .1 



,7 



^< ^It would be tfeattng the fulq as designed to sport 
with :ti[ie int^tion -of testators;: k^ cbpt^nd that 
the rule^ as applicable to devises^ expresses nothing 
mor^VthsB that the ^words^^ heirs c^ the^body^" 
pnoedfiddby an .estate) of ;fTeehaldrin the anGestor> 
are (primdifaeit' words • of ' liihitation 4 '■ HiiA : in ^ swch 
feases the law Ikes affi:sed to .'the words this primary 
s^ifioKtioiii ^ cwhicby iltew^vbr^ 7 iBiikt ; y rdU' to on 
intfeiKt'ikianifested by v oiheir: f expression^ j^ use ^he 
WolsAR::?ih) iq^eelioiiotaycwoodsi^of ){^i^ohate.?j rTo 
adopt this notion would be to stultify the law. For 
if we admit that ^^ (he nAture of CeVery testamentary 

p2 
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disposition intrinsically and necessarily implies all 
that . can be expressed in any annexed decktra- 
tibn/' (s) and that a devise to one for his life^ and 
after his decease to the heirs of his body^ (not to 
mention. devises for life only, &c. and cases of in- 
terposed limitations to trustees to support contin- 
gent remainders^ where^ unless the; limitation to 
the heirs operates as a contingent remainder^ there 
is no remainder to be suf^rted) amounts in itself 
to a dear expression of an intent that the ulterior 
limitation shall first attach in the heirs^ as an pri-: 
ginal.gift to them ; it follows that the.ruleja directed 
against an express.intention of the testator ; and we 
are left to refer the rule: either -^to some ground or 
principle of policy which will npt permit such an 
intent to take effect at ^lall^ but substitutes a differ- 
ent operation ; or to an arbitrary . ahd capricious 
humour^ which^ in this particular instance^ . refuses 
effect only to certain modes and forma of express- 
ing the intent^ though such modes and. .forms be 
the ; most apt and proper that could be devised. . 

- ■ ^ . . . / 

As every judge must applythe rule against the 
express intention^ so far.asitistobecdilectedfrom 
the operative ^v^ords of the devise^ it is. surely mofe 
consistent with /f obvious - and everlasting good 
sen8e/^by a{^yilBig,.it to every possible mode; of 
expressing the ^ame ; intention^ to rescue the hm 

from a concli^ion so' derogatory to its character; 

'. ' ■ • 

(0 Fearn. C*R. 139 



SECT. VI. ] In SHELLEY'S CASE. 213 

ais a rational science; as that upon which w^ must 
be forced^ if every testator be permitted to deddle 
whedier the rule shall or shall not apply to devises 
ikiling within its Hteral terms. The short answer 
to the arg^mentsin ftvour of the express declara- 
tion is, that a rale of law has affixed to the com- 
bined effect of the two limitations the sense of an 
estate tail in the ancestor; and (to use the emphatic 
language of Lord Thurlow, (*)) " the* testator 
cannot change the sense of the law." Is not the 
declaration in effect a mere reiteration of the tes- 
tator's intent^ that the limitation to the heirs shall 
operate contrary to the rule of law ? 

* If by '^ no technical word" in the last cited 
dictum of Lord Northington^ we are to understand 
no word to which a certain idea is, by legal intend- 
ment, so inseparably annexed, that it cannot be 
made to stand in a will for the sign of any other 
idea> we should strike at the very existence of the 
right of testamentary disposition, if we were not 
to admit that there neither is,' nor can be, any 
such word. But if it be meant that some words, 
.even in a will,, have not a more fixed, ascertained, 
and appropriate sense, and are not less flexible 
and ductile, requiring a more forcible indication of 
intention to divert theni from their ordinary mean- 
ing, than other words ; — that, for example, the 
words '^ heirs of the body" have not a more deter- 
* • . 

(0 1 Bro. C. C* 218. 
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minate impcurt^ as descriptive of tbe line of siicqesfr 
sion to descendible eataies than the word ^^ i$mB/* (i«) 
we cannot admit the dictum to this extei^tj witli^ 
out reducing testamentary dispositions^ to 'o^e com^ 
mon level in point of expression/ and deny ing to 
testators the power^ which lia^guage confers on 
mankind at'Iarge^ of communicating any giyjei) 
idea with differ^it degrees of forpe.and precision^ 
by the use of different terms. Nor can we be 
said to retract our previous admission^ > when we 

(u) The distinction between ^^ issue" and ^^ heirs of the 
body" seems to consist in this; — ^that ^^ issue," at any given pe- 
riod) includes indiscriminately all the descendmits m^^ and 
female of every degree then in. existence; whereas ^^ heirs of 
the b»dy/' at an^ given period, describes oikly^dl of die Usue 
as then fall within the line of inheritable succession. In conr 
struing '^ issue" to be equivalent to '' heirs of the body" acting as 
words of limitation, we restrain its natural import indefinitely, and 
superinduce the character of heir, subjecting it to the canons of 
descent. In construing itio be af word of purchase descriptive 
ef issu^ itk Ihe^TiX degrse^ ire ?akd tesiMn; but^o WKt, . ss^ 19 
fte other case, fs^nti^ly tfUei^y its natuifal import. ^^ Issue," Jn 
its proper and most comprehensive ;sen8ej, is, ii|cap{Lble of legal 
operation ; for all the issue from time to time in being cannot suc- 
ceed together. We are obliged, therefore, to impose upon ii; a re- 
stricted or qualified meanitig of iome sort ; and it 19 stdd to-be on 
ambiguous word^ becausfe that meco^ng Aiust. bd ooiUircted from 
other ^itpcesflioKS iuthe.wiU* Jt may be restraiii^ -to issue 
of any degree' nviihi|ttb& Ma&oi perpeituity^ and as in. so re- 
stricting it we ^o not entirely depart from its natural sense, indi- 
cations less strong than the law requires to explain " heirs of 
the body" will suffice. If not thus restrained, we construe it ds 
synonimous with ^' heirs of the body," since there is no other 
mode in which it can legally operate. 
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tti^ the &^ity <rf an express deelaralian dmt the 
heirs shall take as purchasers^ On the contrary w^ 
thereby affinn that the testator ma^^ and i2ae« affix 
to the words ^' heirs of the body*' the idea of oli^ 
jecta. taking in their own rights with a capacity of 
transmission to the heirs of the body^ as such^ of 
the ancestor; for this Very idea constitutes one of 
the two circumstances which must concur^ in 6rder 
to bring the case within the operation of the rule ; 
yet the rule is supposed to be repelled because the 
testator has clenched by a supperadded declaration 
that intention^ which is one of the magnetis that 
attract it. 

The language of Lord. Northington on this 
head stands directly oppojsed to what fell from ^ 
considerable authority in a late!case« '' I shall par- 
ticularly mention (said Sir W. Grant) {x) oiily one 
case^ for the purpose of shewing with what difficulty 
technical words j wen in a will^ are diverted from 
their appropriate meaning, although the ItitenUou 
of the testator Mems obviously td requite that 'they 
should not be apjplied to the person who properly 
answers the description. The case' \ mean is that 
of Doe on the demise of Bailey H). Pugh^ BuU. 
PeAm. e. R. App; 3 Bro. P,a Tbml. Ed. Th;e. 
testator said^ ' 'As to my 'real estates^ after' the de* 
cease of my wifejj give and ^ devise to the eldest, 
eon of my son begotten^ or to be begotten^ all my 
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restates in London and Middlesex for his life; to 
the second son all my estates in the county of 
Hertford for his life^ subject to pay all the cKargpes 
of a nan I haveaj^ihted to look after them> keep 
iheta in good repair/ &c., and so in the same ntan- 
ner to all the ' sons my son may have. If but one 
'son^ then all the estates to fanh'for his Hfe^ and for 
want of heirs in Inm^ to the right heirs of .me the 
testator' for ever^ my soH excepted; it bdog my 
will he shall have no part in my estate either: real 
or personal.' The testator left this son and three 
daughters. Tlie son died without issue ; and tben 
the question arose^ who was to take under this 
devise^ ' to his right heirs^ his son excepted.' 
The daughters contended that they must ibe'the 
peraaniB designatte ; for that the son; who was the 
proper heir^ was plainly and manifestly exdiided^ 
not only by the .intention^ but by the express words. 
And the Court of King's Bench were of that opi- 
nion ; for they held that the words were to be'in- 
terpreted as if the testator had said ^ those who 
would be my right heirs if my son w^re. dead.' 
The case, however, vyas sent to the Hoiise of 
Lords upon a writ of error ; and the Chief Baron 
having delivered the unanimous opinion of the 
judges present, that no person took' any estate 
under the will by way of devise arid purchase, the 
judgment of the Court of King's Bench was re- 
versed." 

With respect to the technical sense of the words 
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'^ heirs of the body/* it seems inaccurate to consi- 
der them as carrying in themselves any technical 
sense^ in contra-distinction to their use and accepta- 
tion in common parlance, (a) They suggest indeed 
to the legal mind a more distinct and perfect idea^ 
including all the qualities and incidents of inherit- 
able succession^ as regulated by hw : but in other 
' respects their legal and vulgar signification appear 
to be the same. Their technical effect as words 
of limitation^ or of purchase^ depends on the cir- 
cumstances under which they are founds, whe- 
ther in association with an estate of freehold of the 
same quality in the ancestor or not. But the ex- 
istence or nonexistence of that circumstance can- 
not in any degree affect the interpretation of the 
words themselves. The result so painful to the 
advocates of liberal construction^ is not produced 
by the rigid unbending technicality of the word 
''heirs;" the stubborn texture of the particular 
estate of freehold in the ancestor equally resists 
their progress^ and ought to bear at least an equal 
share of the odium. If that estate could be made 
to change its nature from legal to equitable^ or 
dwindle down to a chattel interest; the heirs 
would be in as purchasers^ and the victory over 
the rule be complete. If either the ancestor or the 
heirs must be ''pushed from their stools/' — ^is not 
the particular estate of freehold a fitter sacrifice 
than the inheritance ? 

(a) SeelT«R. 597. 
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It cannot be fairly alleged that the rule inter- 
feres^ in any degree^ either with the right of 
testators to express their intention in, whatever 
phrase they please^ or with that latitude 9f expo- 
sition yr}nch is claimed by courts ef.jqidi^ture ^ as 
conservators of sach r^ht '^he.ritle do^. not 
speak the word '* heifs'' al^raoUdfyj — ^itdp^» licit 
mean to inrintiate thatt|iere is any ^])fl^c^Hl^ thie 
word '' heirs/' it only speaks qf the it«?p Umitations, 
to , one for lijEe^ to his h^rs thi^ i^herltaai^e j (3^) 
it i^iposes no arbitrary 'sen^ie ^q[}qQ;ai\y.pMrtlci^ 
expressions; it leaves tQ the ^ testator aAdth^lcourt^ 
as fuHy aqd freely a» if the* rale ;had:t^ey€)rr.beaii 
iptroduced, tlje pdvilfge of^^iqng^^^nd/ei^oMniijiog^ 
th^ meaning of every ^wpiyl ifl rtbe^deylitc^j Jtef ping 
ak>of ti9 the result of t}ie ei^quirj^^wbie^ ih prbsup- 
posesj as to the testator's intention is kiiown^ and 
then founding ito appUcatiomfokfly on the basis of 
that intention. ' ■ hii* 



''') r):" > 



On the 9ther hand, the 4^1^^^ 
4:ombating^ wbile it spumsthe i^pfiK^qfj^ ^hni!^ 
wordina wiU, suppose lfe^t;|th^p^iarjeserji^^ 
to which '^ the law : hfui ^kfi^ » qaeapifpigf/ g(gitiw!y 
io^ and incapable; of be»ngM?jQpelled ^l[y;otJ»«>^i|i 
intention of thej^epwK?? limitation^. . ^hi^ 4Sifiim9 
assumes that the rule ^adril^.^rj^in |q i^j^igHc^ 
abridge the right ajl^v^ed to every t^t^tofi and 
said to be founded ^^ on obyii^ufr ai^d eyerlastr 

(^) Per Yates, J^ Periin r. Blake^ 1 Coll. J* 312. 
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in^ good sense^'' of clothing his ideas in -what-' 
ev«r language he may tiiink fit ; nay^ in a perverse 
determination to frustrate the most apt and direct 
rule of ' expressing his will^ in order to force him 
upon eiqdanatory devices^ and oblige him to incui^ 
the risk of obscuring his meaning by a redundancy 
of words. Is this consistent with the indulgent 
spirit of the law^ on which the argument mainly 
rests^ towards the freedom of testamentary db- 



position ? 

If this absurdity be the necessary consequence 
of receiving the rule in the sense contended for 
by Lord Northington^ we shall the more readily 
reconcile ourselves to the conclusion^ that the real 
aim of the rule is equally directed against every 
possible mode of expressing an intent to constitute 
the heirs of the ancestpr^ as sucb^ purchasers^ in 
the cases under vConsidejiation. . 

The law either can or cannot see the intent. 

4 

apparent to every^ extra-judicial discernment on 
the face of tb^ 9ei;era2 gifts to the ancestor^ and 
the heirs^ to constitute the, latter pui^chasers. If it 
can see the intent, a^pd such ii^itent be. capable of 
legal effect^ — ^why^iiji the n^ipe pf obvious and ever* 
lasting good sense> not. effectuate it^^ without re- 
quiring its confirmation by other exp(;es^jpn8 ? . If 
it cannot, — ^how isthe superadded . declaration, tp 
help? For then, in the eye of the law, it would 
be a: declaration tacked Co.an estate tail that the 

3 
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issue in tail shall take as purchasers ; and^ as siich^ 
wouM be repug^nant and void. 

Lord Northington cautiously avoids any allusion 
to the .precise mode in which the limitation to the 
heirs must^ in obedience to th^s express decjaratiaa, 
be held to take effect The arguments wbicb 
have been submitted to the reader assume that his 
Lordship conceived that the heirs ought to take 
in the character of heirs, and with the trana- 
missible quality of heirship^ but distinctly from the 
ancestor. In a subsequent part of this seption^ 
we shall enquire whether there is any. other mode 
in which^ consistently with the established rules 
of construction^ the limitation to the heirs could be 
held to operate as an independent remainder. 

But assuming Lord Northington to mean that 
in the case put by him the word '^ heirs*' must 
be understood in the sense of first and other sons 
&c. the same arguments would still apply ; for how 
does the superadded declaration impress the words 
with this signification ? If the limitation to the 
heirs has this import^ — why refuse it effect in the 
absence of a superadded declaration ? But if that 
limitation points at heirs as such^ and not at ob- 
jects of a particular designation^ — can it be con- 
tended that the superadded declaration that '^ such 
heirs'* shall take by purchase operates to change 
the word ^^ heirs" into first and other sons &c: ? 

- ^'Some observations which fell from Lord Hard- 
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wicke in Bagshaw v. Spencer^ (z) appear to be 
equally questionable. '' I admit (said his Lord- 
ship) the general principle that the law will not 
suffer a man to create limitations contrary to its 
own rules. But the true application of this prin- 
ciple is to the nature and operation of the estates 
intended to be created by such limitations^ and not 
to the construction of the words. I will not say 
that this principle has never been applied to the 
construction of some particular technical words^ 
to which the law has fixed a certain^ appropriate^ 
invariable sense : but even then it has been applied 
unskilfuUy^ and without proper distinction . The true 
meaning of the principle is what I have here laid 
down ; therefore the ld.w will not suffer a man to 
create a perpetuity by a will^ any more than by a 
deed ; nor to put the freehold of land in abeyance ; 
nor to limit a fee upon an absolute fee simple ; not 
to make a chattel descendible to heirs generally. 
This arises from a want of power in the testator : 
but in the case in question there is no want of 
power ; for there can be no doubt that the testator 
might devise his lands for such estates for life^ and 
with such contingent remainders^ as are contended 
for by the defendants. The only objection is^ that 
he has^ used improper words^ which the law will 
not allow to have that operation^ notwithstanding 
his intention is plain. Is the objection any more 
than that the testator has used words inapt and 

. . ! 

, («) 1 CoU, Jur. 388. 

1 
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improper to create contingent remainders ? But 
does not the fundamental rule of construction say, 
that if the intention appears^ the law will expound 
and mould those inapt and improper words in such 
a' sense as wiU serve hii^ iht6ntion^ which cannot 
be done here withodt construing keif's of the body 
as words Of purchase^ descriptive of the^on^ and 
daughters of the first taker aim their issue (i. e. 
in a course of strict ^ettleftnent.) However it is 
sttn lirged^ that the kw hiis affixed so' peculiar a 
sense to the Words'^eCra <f the- body- thai they can 
be nothing but wo^d^ of litoiitatibl^^ according to 
Brett and Rigd^n's case; (a) and SheQey's case, and 
hot; words of purehaise:'" It diost excltfe surprise 
that so great ^ mitid is Lord Bard^cke^s thoiikl so 
fer have overlooked tliie or^nt^ry<hiles of cdnstruc-" 
tiofi Mto ^ttp]^i^tkiBk'UthtAkhi^&^^ of 

the' ba^; ine^Iy becatis^<i«f a#stithe91«^ ^Hi^ Estate* 
by 'ptir^hHs^^^d' becsftftfi^ tnikte^ are ihtifrrposed 
to ]^ef^«d>ei^illiiif|^€Or%^^ 
lo ftiM(C&tto!is''td &rU^f^}i#')MheP%Ak9^^^/'iri strict 
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j. The, rule of law, is., juatlyj represented^ by. hi^ 
{iordship as. applicable. to the nature and opei^tiofi 
^ the ^sjtates intended tp be created by the Umit-' 

ations^ and not to the construction of the word» 

., .. ...It" 

^' heirs of the.body>'' to. which the law has :ceiirtflEinIy 
^ot affixed sepecuHar a sense as to prevent the^r opet 
rating as a designation of particular persons^ where 
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the intention manifestly requires that construction. 
In this respect his Lordship viewed the rule in a 
different light from Lord Northington. 

' The real objection to Lord Hardwicke's con- 
struction of the devise in Bagshaw t). Spencer was^ 
not merely that the words were inapt and improper 
to create limitations in strict settlement^ but that 
they did not communicate any intention to create 
thetn ; and were in fact apt and proper to Com- 
municate a different intention; — an intention 
to limit the inheritance to the heirs eo nomine. 
It may be collected' from the judgment delivered 
by Lord Hardwicke in this case/ and particularly 
from the expressions of dissatisfaction (a) with 
which he mentions Coulson v. Coulsbn^ that he 
conceivecl a legal limitation to the heit*s^ preceded 
by a legal ipreeholdin the ancestor/ahd by a limit- 
ation to trustees diiringhis life to preserve con- 
tingeirt' rettiairidehJ, fo 'ht equk)ly 'susceptible of 
the construction of a strict settlement; and indeed 

• # » • 

it' was evident that unless courts of law could be 
rnduced to adopt, that construction^ the consequence 
of his Lordsliip^s decision must have been the set- 
ting Up of one nilfe of property in equity, and an- 
other lit law; 



. "-J* " • 



tt seems impossible to reduce the application of 
flie rule witliin any definite bouhds, or to form 
such distinct notr^n's couceming It, as wHl prevent 



(r/) 1 Coll. Jur. 392. 
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a perpetual fluctuation of opinion and decision, 
as . legal strictness and liberal policy alternate on 
the bench^ without previously fixing the rank and au*- 
thority of the rule itself ; without deciding whether it 
is properly classed by Mr. Justic(& Blaekstone cunong 
those rules which are not to be reckoned among 
the great fundamental principles of Juridical i po- 
licy^ but are mere maxims of positiye. ]aw> lie- 
duced by legal reasoning from some x^i^ crtheit of 
those great fundamental principles^ hemg tof ;a 
more flexibjie nature^ and admitting of many^.ex- 
ceptipms! ; or is justly characterized by Mar. Haar- 
grave (b) as a policy .of law, to prevent the mis- 
chiefs that would arise from a commixture of de-^ 
scent and^ purc}iase, and which leaves nothing to 
intention/ but is s^bove all exception whatever; or 
whether it does not in foot hold a middle rank 
between mere rules of construction, and principles 
emanating from our juridical polity^ as a rule im- 
posed upon the law by the exigencies of peculiar 
times and circumstances, which ceased vrith the 
feudal tenures, and as dictated rather by their 
contracted policy, than generated by the freer spirit 
of our legal system. Considered either as a mere 
technical rule^ or as founded in a principle of legal 
policy^ we shall have great difficulty in reconciling 
it with the doctrine in the books : but, viewed as a 
rule of tenure/ it will appear consistent and intdU- 
gibje ; and Mr. Hargrave's conclusion that it leaver 
nothing to intention, will still be correct. 

• (5) Harg. Tracts. 562. 
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Mr. Justice Blackstone; in the well known 
argument delivered by him in Perrin t;. Blake^ (6) 
professes to dear the principles on which he founds 
his opinion^ by distinguishing rules of property, 
into three cksses. 1 . Rules of an essentia^ per- 
manent^ and substantiaMund^ which may justly be 
V considered as the indelible landmai^s of property/ 
irrevocably established by the weli-i/^eighed policy 
^ iof the law^ which have stood the test of ages> 
. and which caiinot be exceeded or transgressed by 
any intention of the testator, be it ever so clear 
and manifest ; such as, that every tenant in fee 
simple, or fee tail, shall have the power of alienat- 
ing; that no disposition diall be allowed, which, 
in its consequence, tends to a perpetuity ; (c) that 
lands shall descend to the eldest son, &c. These, 
he adds, are ftindamental rules of property, founded 
on great principles of public convenience or ne- 
cessity. 2. Rules of a more arbitrary, technical, 
and artificial kind ; which are not so sacrecl as 
these, being founded on no great principles ' of > 
legislation, or national policy. Some of these are 
only rules of interpretation or evidence to ascer- 
tain the intention of parties, by annexing parti- 

(A) Harg. Tracts 480. 

(c) If the learned judge oidy meant to say that there existed 
from a yerjr early period a strong disinclination in the Courts to. 
countenance limitations tending to a perpetuity, the position is 
quite correct : but this general abhorrence of a perpetuity did 
not constitute, though it has since ripened into, a rule of lav, 
which supposes something fixed and determinate. 



n 
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cular ideas of property to jiaMkular mod^es of ex- 
pression^ Thus if a man devisQ freeljtold kad ge-« 
nerally^ the devisee shall Ere only tenant for fife ; 
and if he devise in iike nmfifier a chattel interest^, 
the devisee sliatt have the total propertrj^ : a device 
to a man and his heirs shall give him, the full and 
absolute dominion ; to a man and the heirs of his 
body a more fimited inheritanee. S. Rules which 
are not to be rockoned among the great funda- 
mental principles of juridical policsy : but are mere 
maxims of positive law> deduced by \^l reason- 
ing from some or othev of these great fundamental 
prind^s ; sscb asi that a maA CMtnoi rais& a fea 
simple to his own nglil heirs by the name of h^ra 
as a; ptMicbaise ; or to. bring it homid to, the case 
then before the Courts that a dbvise of lands to a 
man for his life^ and ailer^mrd8> in any part of the 
same will> a devise of Ae «Him lands to the heirs of 
]m body^ shall constitute an ^ate^ tail in the 
devisee for Hfe. But^ (he adds) some of these rules 
of the second and third class ace rules of a more 
iexiUe nature than those of thft* preceding kind^. 
and admit of many exceptions^^ whereais those ad- 
mit of Mrnje^ Foff if thfi iajtentioii} of &» teataAor 
be clearly and manifestly contrary to the legal im- 
port of the words, which he has^ thus hastily and 
linadvisedfy^ made Use ols ibe tedijiitrsl ride of law 
shall give way to ttie plkm ihtentibti of the testa- 
tor, (d) And theii^ proceeding to discuss the ap- 

(d) Svoreij when a ji^m ^^mf^to A. fpr bU life, tevM^iider 
totniBtees to preserve eoniiiygent r^naiodes^^ reiiuuoder t» tbe 
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plicability of the rule to the case before the Court, (e) 
he obsenres that the true question' df intent wfll 

heirs of the body of A*, the intention of the testator is clearly 
and manifestly contrary to the legal import of the words (by 
which I apprehend we must here understand' legal effect^) and 
yet the rule of law does not give way to this plain intention of 
the testator. 

(e) The devise upon which the question turned in the great 
case of Perrin v» Blake was in these words : — ^ And should my 
wife be ensient with child at anytime hereafter, and it be a 
female, I bequeath to her 9000/. to be paid her at twenty-one, 
or marriage, and to be maintained out of my estate till her por- 
tion becomes payable. And if it be a male, I give and be- 
queath my estate, both real and personal, equally to be divided 
between the said infant, and my son J. W., when the said in- 
fant shall attain twenty-one. Item^ And it is my intent and 
meaning, that none of my children shall sell and dispose of my 
estate for longer time than his life ; and to that intent, I give, 
devise, and bequeath all the rest and residue of my estate to my 
son J. W., and the said infant, for and during the term of their 
natural lives ; the remainder to ray brother-in-law J. T;, and 
his heirs, for and during the natural lives of my said sons J. W. 
and the said infant ; the remainder to the heirs of the bodies of 
my said son J. W., and the said infant, lawfully begott^, or 
to be begotten ; the remainder to my daughters for and during 
the term of their natural lives, equally to be divided between 
them ; the remainder to my said brother-in-law I. 6., and 
his heirs, during the natural lives of my said daughters respec- 
tively ; the remainder to the heirs of the bodies of my said 
daughters equaHy to be divided between them. And I declare 
it to be my will and pleasure that the share and part of every of 
my said daughters that shall happen to die shall immediately 
vest in the heirs of her body in manner aforesaid.'' — The testa- 
tor left issoe J* W., his only son and heir, and the three d^mg^- 
tevs named in the will* The testator's wife was w^ eQSiejA|s(« 

«2 
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turn' not upon the quantity of interest Intended to 
be given to the ancestor/ but upon the nature of 

his death, or at anj tim^ after. The testator was seised in fee 
of a plantation^ in Jamaica, of which' J. W. conceiving hiihself 
to be tenant in taily made such conveyance as by the laws of 
Jamaica is equivalent to a recovery here ; and afterwards by 
settlement upon his marriage limited a jointure rent-charge to 
his wife. J. W. died without issue. The persons claiming 
linder the limitations' of the will in favour of the daughters, and 
the heirs of their bodies, entered, and contested the validity of 
the jointure on the ground that J. W. was tehaht for I?fe only. 
In order to try the. question, two ejectments were brought by 
the trustees of the jointress in the supreme court of judicature 
at St. Jagd, in Jamaica, which gave judgment against the trus- 
tees in bdth actions. Writs of error were brought on both judg- 
ments in the court of appeals and errors in Jamaica, where one 
of tiie judgments was reversed, and the other affirmed. Thetice 
there were appeds to the king in council. In one of the causes 
(for it does not appear how the other was disposed of) the 
judgment of the court of appeals in Jamaica was reversed, and a 
new ejectment brought in order that a special verdict might be 
found. The supreme court, and court of ajppeals in Jamaica, 
having given judgment against the trustees, they appealed to the 
king in council, '^he cause came on before the privy counctltbut 
Lord Mansfield being the only law lord pr^ent, and not choosing 
that the' question should be decided by his snigle opinion,^ it 
was agreed to take the opinidn of the King's Bench in a feigned 
action of trespass. The case was argued in the King's Bench 
in Easter Term, 9 6^. 3., and again in Trinity Term foUoWiiig. 
Lord Msmsfield, C. J., and Aston and Willeii, J.^held that J. W. 
took only an estate for life ; Yates, J. wasof opii9iioiithftthet<3Uk 
tixx estate tail. A writ of error was brought ^in the E^cohe^er 
Chamber, where the point was argued several times. The result 
was a jikdgment of reversal. Mr. J. Buller observe thai the 
Vtbpf thai cotid be said brtbis case was, that as for as' it re- 
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the estate intended to be given to the heirs of his 
body; If the testator intended that thJey should 
take as purchasers, (/) then the ancestor remained 
only tenant for life ; if he. meant that they should 
take by descent^ or had formed no intention about 

spected any rule of law there were the opinions of six judges 
against six (viz. Lord Mansfield, Aston, and Willes, J; in B. R. 
and De Gre;^, C. J., Smythe, B., and Blackstone, J., against 
Yates, J. in B. R., and Parker, C. B., Adams, B., Gould, J», 
Penott, B*, and Nares, J.;) though, as to the decision of the 
case, there were the opinions of seven against five; for the opi« 
nion of one of the seven (Blackstone, J.) went upon the idea 
that it did not appear that the testator meant to use the techni- 
cal words in a different sense from what the law in general im- 
poses upon them. A writ of error was next brought in parlia- 
ment: but neither party chose to force on a hearing; and at 
length, after a litigation of above thirty years, this suit ended 
by a compromise. Harg. Tracts 480. n. Dougl. 342, 343. ^' It 
seems particular,'^ observes Mr. Hargrave, (Tracts 493. n.) ^ that 
under any circumstances a lady should not be able to know whe- 
ther her jointure was good or bad without waiting for upwards 
of thirty years, and that at last the business should have no de- 
cisionb" The hidty>ry of this case' exhibits, in rather a strong 
point "of view, the mischievous tendency of a departure, not 
merely from the . rales of law, but frmn the plain meaning of 
words. All this tedious litigation aiose out of a contest whether 
the word ^^ heir»*' should retain its established soise or not 

(/) liie testator manifestly. intends that the heirs. shaH take 
originally in Uieir own right ; or, in other words, thai lA€(y shall 
take as purekoierg. The testator cannot be saf^osed to know 
the use and import of the technical term ^^ purchasers :" but 
when he expressly devises a particular estate of freehold to one 
ollject, -and th^ inheritance to other obje.cts, he does not con- 
ceive himself jto be gi^ng the entire inheritance to the first 4^ 
visee, with a mere chance of saccesiioa to the ulterior devi|^e^» 
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tKe matter^ tben^ by operaticm and consequence of 
h.w^ the inheritance fir6t vested in the ancestor. 
The true question therefore (observes the learned 
judge) is^ — ^whether the testator has or has not 
plainly declared his intent^ Aat the heirs of the 
body of John Williams shall take an estate by pur- 
chase^ entirely detached from^ and unconnected 
with^ the estate of the ancestor ? Or^ in other 
words^ whether he meant to put an express nega- 
tive on the general rule of law^ which vests in the 
person of the^ ancestor^ when tenant of the freehold^ 
an estate that is given to the heirs of his body ? 
But^ in order to say this^ we must suppose that the 
testator was apprised of this rule^ and meant an 
exception to it, of which there is no evidence, (g) 
He then enquires what evidence has been usually 
required to demonstrate such a devious intention ; 
and notices four instances^ in which the word 
^' hdrs'' has been allowed ta give estates by pur* 

(g) If the testator clearij intend that the effect which would 
result from the application of the role shall not take place, he 
demonstrates an intention to exclude the mle. He says in e^ 
feet, ^' I know nothing of the rules of law: tmt I mean that the 
devise to the heirs shall not enlarge the estate of the first taker, 
and if there be any rale of law which interferes with this tnten- 
tion^ I wish to exclude that rufeb" The doctrine adnmoed by 
the learned ju^e would be productive of this absurd conse* 
quence, that though the rule is flesdble, it would bend only to the 
intention of such testators as had the good fortune to be eon- 
i^ersant wilii the nde. But what testator, conversant with die 
rule, would ever frame a devise calculated to raise a question as 
to the applicablSty of the nde ? 
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chase, namdy^^-^l . Where the ancestor takes no es- 
tate of freehold^ as in MandeviUe's case.( A) 3. Where 
life estates oidjr are f^vea to the heit^ j^or heirs (c)] 
as in White v. Collins, (k) 3. Where heirs are en* 
plained to mean individuals y as in Burchet v. Dur- 
dan(,, (/) lisle v, Ong, («ft) Lawe v. Davies^ (n) 
Ddet?. Lan^g ;(o) and^ 4« Where wotda of inherit* 
ance are grafted upon the word heim^ (end he con* 
aiders Lisle v. Gray^ Lawe t;. Da'vies^ and Doe v. 
Laming, as falling vnder this head> as well aa the 
other, having Words of limitation sup^rltdded to the 
heirs, {jp) as well aa eaplanatory words.) None of 
these cases, he saya^ fiumtsh a precedent for eon- 
struing ^^ heirs'' as 4 word of purthiae in the case 
then before the Court : but he does not say that 
other circumstances, shewing a clear and manifest 
intent, may not warrant th6 same construction. (9) 

» 

(A) fi0*«4a4O.fi. 

(0 Pieram su Vickeni) fajpfe^ 1 14. 

(Ir> Cott. 889. 

(/) Suprui 104* 

(lii) Svpra^ 79. 

(n) SuprUj ai. 

(o) iSifwis^eft. 

{p\ As to the nsSbmps»MkC0 of the ssjleradded wwds^ oAls 

(q) But noae of the oases nstked Iqr 4iIm leamed jadlge sro 
piopeiif ^ excepUoas*' to the fale^ They were «U loafrked by 
cirouniftBaces whkh pkced them bat of the letter sad reuwii of 
the rule. Cases m whidi the Uautatioa to the ancestor is by 
one oonveyanoe^ and the liautstion to the heirs by another^ 
might, with cqMl propriety, be said to form eaMepdoMi to the 
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'We cannot but admire tbe skill which enabled; 
the learned Judge/ with an appearance of con- 
sistency^ to deduce '^ such a conclusion from such 
premises. 

With respect to the learned judge's classifica- 
tion^ it may be observed that some of the rules 
which he places in the first ^class may/ with at 
least as much propriety, be referred to the second, 
et e converso; so far as regards many of the epi- 
thets applied to them. Is hot the rule against per- 
petuities as arbitrary, technical, and artificial, as 
the rule that a devise of freeholds indefinitely passes 
only a life estate ? It fixes arbitrarily, upon techni- 
cal reasoning, (r) the exact limits ; {viz. a life or 

rule. There is no adjudged case which , forms an exception to 
the rule, unless it be the case put by Anderson in Shelley's 
case, supra^ 95» 

(r) ^'^Whj the law disallowed those kind& of limitations (limit- 
ations to the issue of persons unborn as purchasers) I will not 
take upon me to say,, because I have never met in the compass 
of my reading with any reason assigned for it, and I shall not 
hassard any conjecture of my own; for technical TeasonS' upheld 
by old repute," &c. Per Lord Northington,. 1 Eden 416* It 
may, perhaps, be asked why an executory limitation to a per- 
son in esse to. arise at any period, howfiyer remote,, should ,be 
void ? As to A. in fee, and if B., or any of his! ii^e male 
shall be created m earl, to C. in fee- For the estate is:not tak«n 
out of commerce^ since A.:Or his heirs, cand Cor his heirs,. con- 
curring, ;may at any liine sell the estate, so that it is merely a 
d^rided.t>wnersbip, < But a substantial ground ^of objection! tp 
thepeltmitBtions is, that to ihe end of .time the ownership, of 
e¥^y person succeeding under the first limitation may coiitinue 
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liVffi. in being and twenty-one years afterwards^ 
with an allowance for the period of gestation) be- 
yond which the alienation of property cannot be 
restrained. On the other hand^ is not the rule 
which'distinguishes between an indefinite devise 
of a freehold^ and a chattel^ the one passing only 
a life estate^ the other the whole interest^ founded 
on a principle of policy as well as the rule against 
peipetuities ? It is founded in the greater con- 
sideration attached to the freehold^ in the eye of 
the law^ and the iavour shewn to the heir; and 
that favour is^ or was in its origin^ founded on a 
great principle of national policy ; the same policy 
from which the right of primogeniture^ mentioned 
under the first class^ took its rise. The rule against 
perpetuities can hardly be said to have stood the 
test of ages ; for in the time of Lord Nottingham^ 
and even of Lord Northington^ (8) . the limits were 
far from being clearly defined ; and they were not 
perfectly ascertained up to a very recent period, (i) 
The rule in Shelley's case is referred to the third 

deleaabky and that A. or his heirs alone would never be enabled 
to convey anj portion of interest in anj part of the estate for a 
single hoar certain; an effect that does not result from the 
strictest intail, since the period maj, and probably will arrive, 
when the person or persons sncceedii^g under the intail may 
transfer an absolute indefeasible fee simile in the entirety, and 
each alone may so transfer his several part or share. 

(f) 1 Eden 411, 418. 

(0 ^ Questions of perpetuity did not arise till the simpUcity 
of the common law gave way to the complication of modem con* 
Teyancing." Sngd. Gilb. Introd. xi. 
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dass^ as bein^ a maxim of positive law^ deduced^ 
by legal reasoning, from some or other of ^^ tbe 
great fundameatal principles of juridical policy ;'" 
viz. tiiofie principles, I presume, which are mea^ 
tioned under the first class, but which are there 
termed '^ great principles of public convenience or 
necessity,'" the rules of the second class bdng 
stated to be founded on no ^^ great principles of 
legislation, or national policy/' 

t a 

But with every disposition to receive with de* 
ference whatever may have fallen from a writer so 
deservedly esteemed, and who is rarely wanting in 
perspicuity, I cannot help thinking, that to divide 
the rules of property, into such rulea as are e»« 
sentiaL permanent, substantial, founded on great 
principles of convenience or necessity ; such rules 
as are arbitrary, technical, artificial, less sacred, 
and not so founded ; and such rules as are m^^ims 
of positive lawj deduced by legal reasoning from 
fsiome one or more great fundamental princijrfe or 
principles; and then to affirm that the rule in 
Shelley's case is one of the latter sort ; is to fill 
the eye and the ear rather than the mind, and is in 
truth only ^^ an emphatical mode of saying no- 
thing." The sam« kind of process would enable 
every lawyer to exalt or degrade the rule accord- 
ing to his own notions of its rank and influence. 

Ifj however^ the mind were to fall into such a 
train of legal reasoning upon any great principle 
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or principles of juridical policy as would suggest 
the necesaity5 or fittiess^ of a maxiiii^ to the effect 
of the rule in Shelley's case.^is it not fH:ot)able that 
the same reasoning would lead us to the conclu* 
aion that the maxim ought to be something more 
than a mere precarious form of words^ which every 
testator may abrogate by a few strdkes of the pen f 
It is difficult to conceive that any process of ra* 
ticrnal deduction^ from any known principles of our 
jurisprudence^ couU produce a maxim^ at once 
so capricious^ firi>itrary^ and wbservient^ as one 
which would destroy the plaiii intent of a devise 
to a man for life — remainder to his heirs— if un- 
accompanied by other words negativing an intent 
by these distinct limitations to vest the entire in-- 
heritance in the ancestor^ but allow it effipct if so 
accompanied. 

The rules applicable to irilb sjtay^ perhi^^ be 
considered as divisible into>— -I. Rules whicb w 
sist in ascertaining whether certain idea^ ar« suf- 
ficiently communicated by the testator or not ; as^ 
1. Rules of interpretation, which determine the 
proper force of particular words wd phrases^ 
standing unexpl^aedj as ^' hereditaments^ ex- 
pt e^es the subject and not the interest^ ^' estate"' 
both. 2. Rules of construction^ which prescribe 
certain methods of reading the will, connecting, 
detaching, or transposing the diierent parta» with 
the view of extnn^ling, as far a« possible, a coi^ 
Mstent mwning ttsm the wbote ; as> that the 
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will must be taken together in order to collect the 
intention ; that no words «hall be rejected^ if they 
can :«tand without doing greater violence to the 
will in other respects. 3. Rules of exposition^ (if 
they may be so termed) which decide when the 
application of the preceding rules discloses con- 
flicting intentions^ as^ that if there be distinct de- 
vises of the same estate to two different per- 
sons^ they shall take (according to the better opi- 
nion) in moieties ; that the heir at law shall not be 
disinherited without express words^ or necessary 
implication ; that estates shall be held vested 
rather than contingent ; that an estate capable of 
effect as a remainder shall not operate by way of 
executory devise. II. Rules which pronoune^f as 
to the fitness and admissibility of the intention^ 
which by the foregoing methods is ascertained to 
be communicated. These are^ — I. Such rules as 
are designed to secure or promote some object of 
public utility^ as the rule against perpetuities* 
2. Such as are directed against some particular 
mischief^ less extensively felt ; and to this class^ I 
apprehend^ we may refer the rule in Shelley's 
case^ to prevent the tenant from defrauding the 
feudal lord of the valuable fruits of tenure which 
accrued to him when the heir succeeded to the in- 
heritance by descent. 

These rules are all equally sacred^ an(l equally 
IwwAkig.on'the courts; and though some are more 
/foisnal » (ban others^ and mights be departed from 
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without any immediate danger to the interests of 
society^ yet the forms of the law are said to be the 
life of the law^ and the benefit of an abidance by 
settled rules must greatly outweigh all the occa- 
sional hardships^ and inconveniences^ which can 
be thrown into the opposite scale. 

Mr. Hargrave, as we have seen^ endeavours to 
establish the rule on the broadest basis of juridical 
policy ; of a policy which^ as he contends^ exerts its 
full influence at this day^ and has for its object the' 
prevention of those absurd and mischievous con- 
sequences whichj in his apprehension^ would ensue 
from the admission in the instance of a limitation : 
to the heirs^ preceded by an (estate of freehold in 
the ancestor^ of that amalgamation of purchase 
and descent^ which^ nevertheless^ the law haJs in- 
vented, and adopted^ where no freehold^ or a free- 
hold of a different quality only, is. limited to the' 
ancestor. He represents (a) the rule to be ^' a con-; 
elusion of law upon certain premises so absolute^ 
as not to leave any thing to intention^ if those pre- 
mises really belong to the case; and those premises 
he insists are^ an intention by heirs of the body^ 
or other words of inheritahice, to comprehend! the 
whole line of heirs to the tenant for. life, and* so -to: 
build a succession upon his preceding estate of 
freehold. This being so^ if in such a case the 
word ^^heirs"' isfused in this its^ large and proper 
sense^ it is a contradiction of the rule to iateud; 
that the remainder to the heirs shall operate by 

(a) Harg. Tracts, 561. 
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purchase^ and such intent 19 not lawfiil. If such 
be the intent^ then he would apply the rule^ even 
though the party should express in his will that the 
rule should not he applied, and tfiat the remaindor 
to the heirs of the tenant for Ufe should operate by 
purchase, which strong sort of case has not yet oc- 
curred in a court of justice, though it certainly 
has been the subject of private consultation. This 
is the alternative into which he (Mr. Hargrave) 
i^esolves every case arising upon the rule, whether 
by deed or will> because he doth not concur with 
Mr. Justice Blackstone, and other supporters, of 
the rale, in considering it as a mere rule of tech- 
nical constractiouy or intevpretation; as a rule sub- 
servient and subordinate to the intention of par- 
ties; and therefore as flexible^ accommodating^ and 
obedient ; and because he confidently bdieves that 
the rule is a policy of law which leaves nothing to 
intention, where the premises, to which only it ap- 
pttes", really exist; and consequently that it. is of a 
quality rigid, stubbcnm, imperious, irresistible,^ and 
sa indisputable, as to be above all exeeption^ what- 

The expression that the intention to limit a re- 
nminder to' the heirs by purchase is ufdawfid iw 
perhaps- mither) too strong if understood in ite most 
esxtensive sense. This intept forms part of the 
premises on which Mr. Hargrave founds the s^ 
plication of the rule : the rule su^oses the ejdst*- 
ence of siu:h an intent ; and that it might in the 
absence of any positive rule, assigning another 
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operation to the two limifiatioiid^ lawfully td(e ef- 
fect. It seems inaccurate to say that if the testator 
intends the remainder to the heirs to operate by 
purchase, the rule shall be appUed, because such 
intent is unlawful^ since the riiie alone renders it 
incapable of legal effect. 

Here we observe that Mr. Hargmve proposes^ 
almost in terms^ the very case suggested by Lord 
Northington ; and expresses an opinion decidedly 
adverse to the doctrine laid down by his Lordship. 

Mr. Feame^ in commenting upon the passive 
above transcribed^ ob8erves(a) that " Mr. Hargrave 
expresses himself in terms which may at the first 
glance be thought to bear against the leading prin- 
ciple in the construction of wills^ when he says if 
Ihe party meant to build a succession of heirs on 
the estate of the tenant for life^ he would apply 
the rtile^ even though the party should express in 
his will that the rule should not be applied ; and 
that the remainder to the heirs of the tenant for 
life should operate by purchase. But upon ex- 
amination (says Mr. Pearne). this appears in effect 
only striking the balance between two incom- 
patible intentions ; the one that &e whole line of 
heirs, and those only, shall take^ the other that 
they shall take by purchase/' 

Mr: Fearne then proceeds to shew that in the 

(a} Feern. C. R. 148, 



S40 OPIKIONS OF EMIKENT LAWYERS [sEGT. VI; 

case of heirs general (at least) the limitation to the 
heirs^ if allowed to operate by purchase^ would not 
embrace the whole line of h^irs of the ancestor^ but 
might eventually carry the estate to strangers^ in 
defect^ or in exclusion^ of the heirs of the ances- 
tor ; and draws the conclusion^ that if the intention 
be once clear that the succession should go and be 
confined to all the heirs of the tenant for life^ the 
direction that they shall take by purchase must be 
rejected for inconsistence^ in order to fix the effect 
of the devise to the intended objects. But he ad- 
mits that we have instances^ as in Mandeville's 
case^ (u) of limitations to heirs special vesting by 

(u) .^^ John de MondeyiUe by . his wife Roberge had issue 
Robert and Mawde, Michael de Morevill gave certain lands 
to Roberge, and to the heirs of John Mandevilie^her late hus- 
band) on her bodj begotten; and it was adjudged that Roberge 
had an estate but for life, and the fee tail vested in Robert 
(heirs of the bodj of his father being a good name of purchase) 
and that when he died without issue, Mawde, the daughter, was 
tenant .in tail as heir of the body .of her ftd^er^performam 
doni; and the formedon which she brought supposed quod post 
mortem prefaitB Robergite et Roberti fiUi et hisredis ipsitu 
Johannis Mandemlie et hasred^ ^sius Johannis de prcpfatA 
Robergid per prwfatum Johannem procreaf prwfaf Matilda 
JUio! pradicf Johannis de prafatd RobergiA per prtrfatum 
Johannem procreata sorori et hceredi prasdicti Roberti de* 
^oendere^debet, per formam donatipnis prepdict,^ And jet in 
truth the land did not descend unto her from Rob^t ; . butj 
because she could have no other writ, it was adjudged to be 
good. lu which case it is to be observed, that albeit, Robert 
being heir, took an estate tail by purchase, and the daughter 
wag no heir of his body at the time of the gift, yet she recovered 
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purchase^ so as to reach all the described heirs of 
the ancestor that would have taken by descent 
from the same ancestor : but he maintains that the 
only instances of such a succession^ founded on a 
ictidous descent from the ancestor^ are confined 
to cases where the ancestor takes no estate of free- 
hold ; thence inferring that the law will not admit 
of an heir special^ any more than an heir general^ 
taking the inheritance by purchase^ so as to preserve 
the line of descent from the ancestor referred to, 
except in cases where the ancestor, to whose heirs 
the limitation is directed, takes no preceding estate 
of freehold by the same instrument ; and, conse- 
qfiently, that the intended succession cannot be 
effectuated without an actual descent. This in- 
ference, he says, is not encountered by any one 
judicial decision or opinion to the contrary* 

But it is conceived that Mr. Hargrave, when he 
speaks of an intention to comprehend the vvhole 
line of heirs to the tenant for life, and to build a 
succession upon his preceding estate of freehold^ 
does not contemplate a case in which there is any 
farther or other indication of such an intention than 
what arises from the force of the seroeral gifts to 
the\incestor and his heirs. It is clear from the 

the land per formam doni, by the name of heir of the body 
of her father, which notwithstanding her brother was, and' he 
was capable at the time of the gift ; and, therefore, when {he 
gift was made, she took nothing but in expectancy^ whetf she 
became heir per /orm/imiiom." Co. Litt. 26 6. 

R 
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whole tenor of his Tract that he meant to put the 
strongest case that could possibly be putj, and to 
submit the rule as regards intention to a decisive 
test. He meant^ therefore^ to put the strong case 
of a devise to A. for life^ and after his decease to 
the heirs or the heirs of the body of A. with a 
superadded declaration that the rule shall not be 
applied^ but thlit the remainder to the heirs shall 
operate by purchase. 

If there epsted^ independently of the rule in 
Shelley's case^ principles inherent in our law of 
succession which denied the limitation to the heirs, 
preceded by a freehold in the ancestor^ the effect of 
a remainder by purchase^ — how are we to account 
for the introduction of the rule, or for that nega- 
tive branch of it which says that the words '^ heirs, 
&c/' shall not be words of purchase ; and which 
clearly implies the possibility of their operating, 
consistently with the general principles of law, as 
words of purchase, in the case contemplated bythe 
rule? 

Though a remainder to the heirs general ope- 
rating by purchase may fall short of reaching the 
whole line of heirs of the ancestor, thM, I conceive, 
would be no ground for vesting the inheritance in 
the ancestor, if the intention that the heirs should 
take by purchase were manifest, and the rule were 
silenced ; inasmuch as the intention to be collected 

from the gift could not in the eye of the law 

1 
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well be larger than the legal capacity of the 
gift itself. In fact the consideration that the re- 
mainder operating by purchase would not^ as Mr. 
Pearne has shewn, (x) carry the succession through 
the whole line of heirs general of the ancestor, 
seiems to lead to a conclusion that there is some 
inaccuracy, in terms at least, in the position laid 
down by the writers on the rule that an intention to 
use the word '^ heirs" as descriptive of all possible 
heirs or the whole line of heirs of the ancestor, and 
not in a restrained or qualified sense, iathe true guide 
in the application of the rule ; for in the instance of 
the limitation to heirs general there is no such com- 
prehensive intention expressed ; and the rule, by 
vesting the inheritance in the ancestor, embraces 
his heirs to a greater extent than the testator can 
be supposed to have contemplated^ if we attend 
only to the legal import of the dispositions he has 
made, considered as unaffected by the rule. 

There appears to be a very cogent reason why 
no judicial decision can be produced in favour of a 

(x) ^^ If it vests in the first heir general by purchase, it can- 
not go in succession from him to succeeding heirs of the same 
ancestor, not being heirs general of such first heir ; but maj 
cfrentoallj go to strangers, either in defect or exclusion of heirs 
of sad^ ancestor. For if such ancestor be the father pr e» 
parte patemd of the heir so taking by purchase, and such heir 
should leave no heirs ex parte patemd, the succession will be 
to his heirs ex parte matemd; and if such ancestor should be 
the mother, &c.*» Feam. C. R. 143. 

R 2 
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quasi descent to the heirs of the body^ as in Man- 
deville's case^ the ancestor taking an estate of 
freehold^ for the rule which forbids such a descent 
under such circumstances is of antiquity as high 
as the recorded proceedings of our courts; and 
this, therefore^ is only to say in effect that no 
case can be found which directly contravenes 
the rule. 

It should seem that Mr. Fearne's reasoning fails 
to establish his point of incompatibility^ inasmuch 
as his proofs are derived from the absence of 
all authority in favour of a qtmai descent to the 
heirs of the body in cases where the rule, and the 
quasi descent^ could not possibly co-exist ; and if 
an authority against such a descent in the teeth 
of an express declaration could be produced, it 
would only prove the very point on which Mr. 
Hargrave insists, that such a declaration will not 
exclude the rule. 

The question at issue is, whether a clear declar- 
ation of the testator that the devise shall take 
effect as if the rule had never been laid down, wiU 
preyent the unipn of the limitations or not. Lord 
Northington says there can be no doubt that in 
such a case courts of law and equity must interpret 
the word ^^heirs*' in a sense contrary to its obvious 
meaning, and not as a word of limitation to the heirs 
of the body of the tenant for life ; and Mr. Justice 
Blackstone intimates a similar opinion ; though 
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neither of these learned persons tells us how the 
limitation to the heirs would operate. Mr. Har- 
grave says^ that this strong sort of case has not yet 
occurred in a court of justice : but insists that the 
rule would apply. The argument of Mr. Fearne 
would seem to treat the controversy as altogether 
idle^ and to attribute the same result to a ne- 
gative or affirmative resolution of the question^ 
insisting that in the one case the rule^ and in the 
other the law; as abstracted from the rule^ would 
refuse effect to the limitation to the heirs as an 
independent remainder; founding his opinion on 
a principle interwoven in the law of descent^ of 
which the existence is proved by the non-exist- 
ence of authorities which never could exist while 
the rule remained in force, and which, if they did 
exist, would go to annihilate the whole subject of 
discussion. 

The learned editor of the first Institute, in an 
annotation {y) upon the rule, has pointed out a 
course of enquiry, with the view of affording a 
solution of the question, whether, in the instance 
of a devise to one for life, and a subsequent devise 
to the heirs of his body, followed by an express 
declaration of the testator that by the devise 
in question he means to give the ancestor an es- 
tate for his life only, and to give an estate in fee 
by purchase to his heirs, the rule in question is of 

{y) Butl. Co. Litt. 376 h. n. \. 



S46 OPINIONS OF EMINENT LAWYERS [sECT. YU 

that very rigid and forcible nature^ as to be on-* 
affected^ and uncontrolled^ by these express words ? 
If it be admitted that where a testator hajB once 
devised to a man for life^ and afterwards to the 
heirs of his body^ no other words^ however posi* 
tive and express^ shall control the legal operation 
of the words "heirs of his body/' it will then remain 
to enquire into the ground of the supposed in- 
jBexibility and rigidity of the rule. Is it that it is 
against the law of the land that lands should be 
conveyed to the ancestor for life^ with such estate 
or estates in remainder to the heirs of his body^ 
as those heirs must be supposed to take if they 
take as purchasers ? To resolve this question^ it 
should first be settled what estate or estates the 
heir^ or heirs of the body^ would take under this 
construction ; and then it should be supposed that 
such estate or estates are devised by the most ac- 
curate scientific legal expressions. If devises so 
worded would be held contrary to law^ the neces- 
sary conclusion is^ that the object intended to be 
effected by the testator is against law. The 
annotator then suggests three modes of constru- 
ing the limitation to the heirs of the body as it 
stood in the case of Perrin v. Blake. 1. As limit- 
ing the estate to the first and other sons of the first 
taker^ successively in tail^ with remainder to the 
daughters^ as tenants in common in tail. 2. As 
vesting the inheritance in the person who at the 
time of the ancestor's decease should be the heir 
of his body^ as the stock of a new inheritance. 
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3. As limiting the inheritance so as to vest it first 
in the person answering at the time of the decease 
t>f the ancestor to the description of heir of his 
body^ and on failure of issue of that person to vest 
it in him who shall answer that description at the 
time of such failure of issue ; and so^ while there 
are any such heirs remaining^ as in the case of 
John De Mandeville^ by a compound operation of 
descent and purchase^ it being very difficulty he ob- 
serves^ to say how the heirs would take. Of these 
possible constructions^ Mr. Butler justly observes 
that the first must be laid aside> as the courts have 
not thought themselves warranted in adopting it ; 
that the second is inadmissible^ as embracing only 
a particular line of heirs^ in exclusion of the rest ; 
and as to the thirds he proposes to try its legality 
by the test above mentioned^ viz. that of supposing 
it to be expressed in the most accurate and techni- 
cal language. It is certain^ he says^ that such a 
limitation would be good in the common case of a 
devise to A. for life ; remainder to the right heirs^ 
or heirs of the body of J. S. Why, it may be 
asked, should the estate in the ancestor make any 
difference ? And after observing that the case of an 
equitable estate for life, with a legal remainder to 
the heirs, where the remainder is allowed to take 
effect according to the third construction, proves 
nothing as to .the legality of that construction, 
where both estates are legal, considered with 
respect to the feudal principles which are sup- 
posed to have given occasion to the rule, inas- 
much as the lord would not have lost the fruits 



248 OPINIOKS OF EMINENT LAWYERS [s£CT. Tf. 

of his tenure^ nor would the fee have been put 
into abeyance ; he refers the reader to Mr. Har- 
grave's treatise^ and^ if it convince the reader 
that the third construction is contrary to law^ 
the consequence will be that the devise must be 
left to its legal operation^ and the heir must take 
by descent: but if the reader of the annotation 
should think that the third construction is such 
as the law allows^ still there would remain a 
formidable objection to it in a series of adjudica- 
tions from 18 Edw. 3. by which devises of the na- 
ture of those in question have been construed to 
vest the inheritance in the ancestor. 

A doctrine which on a cursory view may seem 
to favour the first of these constructions of the 
words '^ heirs of the body/' viz, that of a strict 
settlement^ is familiar to courts of equity^ in 
cases where the trust is executory or directory, 
and where that Court considers itself as in- 
structed by the testator to fill up the outline of 
his intention with technical accuracy. If the leg'al 
estate be devised to trustees, and the usufructuary 
interests are to arise by virtue of some conveyance 
or settlement directed to be made by them, the 
Court does not suppose the devise and the direc- 
tion to be mere circuity and surplusage, and that 
the estates to be taken through the medium of 
such conveyance or settlement are to be the same 
estates which the Court would have decreed the 
trustees to make, if the testator bad given no di- 
rection, but had contemplated the residence of 
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the legal estate in them. Though the nature of 
marriage articles^ which is necessarily executory^ 
and their leading object^ which is to secure a pro- 
vision for the issue^ afford a strong prima facie 
presumption in favour of an intention to refer the 
completion of informal or inadequate limitations to 
a future instrument^ which must be wanting in a 
will^ (z) yet it is now well established that the 



(z) << In marriage artictes the object of sach settlement, the 

issue to be provided for, the intention to provide for sach issue, 

and in short all the considerations that belong peculiarljto them, 

afford primd facte evidence of intent, which does not belong to 

execntorj trusts under wills." Per Lord Eldon in Jervoise v» 

Duke of Northumberland. 1 Jac. and Walk. 559. This was a 

devise of copyhold estates at, &c. to testator's son R. W. G., io 

be entailed upon his male heirsy and fiEuiing such, to pass to his 

next brother, and so on from brother to brother, allowing 2500/. 

to be raised upon the estates for female children each; the above 

estates to be liable to all his debts, and to the fortunes left to his 

younger children, unless otherwise discharged. The legal estate 

was not in the testator. In 1816 a bill was filed for the pur- 

pose of having the rights of all parties declared ; when, after full 

argument. Sir Thomas Plumer, Vice-Chancellor, decreed, that 

R. W. 6. was entitled to an estate tail. On the faith of this 

decision, the estate was settled on the marriage of R. W. G.; 

and being afterwards contracted to be sold to the duke, under 

the powers of the settlement, the duke^s counsel thought the 

title could not be safely accepted without the sanction of the 

Lord Chancellor's opinion upon the construction of th^ will, and 

a bill was accordingly filed. His Lordship was of opinion, that 

it was not such a title as a purchaser could be compelled to 

take. This was a peculiar case. The first question was, what 

estate R. W. G. would have taken at law if the legal fee had 
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been in the testator? For if h» would have taken less than the 
fee, no tmst could arise. The purchaser's counsel contended, 
that, even at law, R. W. G. might have been held to take for 
life only; (and for this purpose Gretton v, Haward, suprOj 133. 
and Doe v* Jesson, supra^ 138. were cited.) On the other side, 
it was argued that he would have taken an estate tail ; or that if 
he wpuld have taken in fee the trust was not executory in the 
sense of requiring a strict settlement. Lord EJldon thought that 
the legal fee would have passed, and that the equitable fee did 
pass, under the word ^^ estates," to R. W. G.; and after observ- 
ing that the question was, whether the words '' to be entailed," 
&c. cut down this fee to an estate tail, added,^ — '^ Now, if any 
one is so bold as to say, these words operate to cut down this 
equitable fee, by force of these words, without any act to be 
done by him who had taken the fee, whether, without quarrel- 
ling with his fortitude, I should put it on that construction, is 
very different from undertaking to say, that, in judicial con- 
struction, the purchaser is quite safe in considering this as a 
trust executed, by creating an estate tail* The obvious meaniog 
is, that it is a thing to be done ; and the words '' to be entailed" 
render it doubtful, first, whether the words of the devise create 
an estate tail, unless it be created by something to be done ; 
and next is it clear what is the meaning of it, if it be di- 
rectory ? Unless it were for the ambiguity in the words ' to 
be entailed,' one might get over the grounds of argument that 
he was tenant for life, which arise from the subsequent ex- 
pressions." Here then it was doubtful,-— 1. .Whether there 
was any trust. 2. Whether if there was a trust, it was di- 
rectory. And, 3. vWhether if directory, the Court was called 
upon to execute it by decreeing a strict settlement. If it had 
been necessary to decide, the Court would probably have con- 
sidered the will as creating a trust to be executed by a strict 
settlement, first ascertaining the legal construction. An act of 
parliament was obtained for carrying the contract with the duke 
into effect. 
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Equity interposed in these csases of execntory trosts, on the 
ground that the testator had referred the execution of his in- 
tention to a future conveyance to he made by the trustees, and 
ultimately, therefore, by the Court. By framing the limitations 
of the conveyance in conformity to the legal constknction of the 
limitations as expressed in the will, the intention would have 
been liable to be instantly defeated by the first taker, and the 
intervention of the Court have been reduced to an idle ceremony. 
In order, therefore, to secure the estate to the issue, so long as 
the rules of la^ will permit, (which is always the object of tes- 
tators in creating an intail) and thereby to render the direction 
effective. Courts of equity executed the trust by decreeing a 
strict settlement. 

The distinction between trusts executed, and trusts executory, 
was not established without a struggle. In Bagshaw o. Spencer, 
Lord Hardwicke treated ^' all trusts as in the notion of law 
executory, and to be executed in the Court of Chancery by 
subpiBnoy as the old books speak ;" (1 Coll. Jur. 413.) observ- 
ing that ^^ one essential part of the trast was, that the trustee was 
to -convey the estate at some time or other, whether the testator 
had directed it or not, and that so much every testator was pre- 
sumed to know ; and that therefore one might reasonably doubt 
how it could make any substantial difference, whether the tes- 
tator had in words directed a conveyance or not." («6.) But ad- 
mitting that testators must be presumed to know that, in the 
absence of any direction, the trustees are bound in equity to 
convey a<^cording to , the beneficial interests, still Lord Hard- 
wicke's reasoning could hardly be supported ; inasmuch as there 
appears to be a substantial difference between the actual creation 
of certain equitable estates, with an implied direction to carve 
out from time to time corresponding legal estates, and an ex- 
press direction to make a conveyance in order to the creation 
unojlaiu of a set of limitations, involving as well the legal as 
the .beneficjal ownership. If Lord Hardwicke's assumption 
were correct, if the direction to settle or convey only expressed 
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what equity iii>]dies whenever a trast is raised^ then there 
would be an end of all pretence for any deviation from the legal 
GMLstraction, and to decree a strict settlement would be to make 
a perfect equitable limitation express a totally different meaning 
from a legal limitation in the same words. 

Courts of law, jealous of the jurisdiction assumed by Courts 
of equity, and anxious to break through the narrow rules by 
which they were bounded, made some unsuccess&il attempts to 
found upon the decrees of the latter Courts, directing a convey- 
ance by way of strict settlement, new rules for the construction 
of legal devises. Thus in Perrin v. Blake, the arguments of 
the judges, who were against the application of the- rule in 
Shelley's case to the devise then in question, were partly founded 
on the practice of equity in relation to the execution, of trusts, 
and on the expediency of assimilating the legal to the equitable 
GOttStrucdon. The language of Lord Kenyon in Doe d. Phipps 
o. Lord Mulgrave, 5 T. R. 320. may be thought to give some 
countenance to this latitude of legal interpretation. In com- 
menting upon the devise in that case, his lordship observed that 
if the testator had given instructions to a conveyancer to draw 
his will, and to make his brothers tenants for life, and their 
children tenants in tail, those were precisely the terms in which 
'he would have given such instructions, and that in construing 
wills we must take into consideration the short hints of the de- 
visor, in osder to discover his intention ; and Bidler, J. ob- 
served that the will, though expressed in short terms, was so 
clear that no person but a technical lawyer could entertain a 
doubt as to its meaning, and that it was an epitome of a strict 
settlement. But in later times Courts of law have not thought 
fit to construe devises to heirs of the body, &c. as equivalent to 
limitations in strict settlement. Even if Courts of equity had 
chosen to place trusts executed upon the same footing with trusts 
executory. Courts of law would not' have been called upon to 
depart from their established principles of construction, with a 
view to promote uniformity of decision, bat would best have 
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consulted thsct object by evincing a steady determination to ad- 
here to those principles, in the hope of deterring Courts of equity 
from assuming to lead where they ought to follow. Lord 
Mansfield appeared to regard with a degree of uneasinesfl) 
which was apt to break forth in querulous and disdainful re- 
marks, the wide and increasing range of equitable jurisdiction : 
but in allowing Bagshaw r. Spencer to influence the construc- 
tion of legal devises, he was in truth holding out a direct en- 
couragement to ^^the great men who preside in Chancery" 
(«ti/>ra, 73.) to dictate new rules of property to Courts of law. 

Equity, in decreeing a strict settlement, regarded the re- 
ference to a future act as tantamount to an express declara- 
tion bj the testator himself, that the disposition made by hfan 
was merely ancillary to a formal and complete settlem^it of 
the estate ; that what he himself had done amounted only to 
an imperfection, (1 Jac. and Walk. 570.) and that having 
shortly expressed his main object to be the fixing of the 
estate in the family ef the first taker, he left it to the Court 
to secure that object in a legal and effectual manner* The 
form of settlement best adapted to attain the end has long been 
well settled, and in general use. The Court, therefore, appears 
to lend its extraordinary aid on these grounds ; — that the par* 
pose is denoted, but the disposition defective ; that the testator 
has authorized the Court to supply ^e defect ; and that the 
mode of supplying it is pointed out by established practice* 

Some judges of equity appear to have raised a distinction of 
father a subtle and perplexing nature between-— executory 
trusts, which are to be executed either by pursuing literally the 
limitations expressed in the will, or if those limitations should be 
too informal for insertion in a deed, by pursuing their legal 
odBStruction and effect; and-— executoiy trusts, in the execution 
of which the Court is required to deviate from the words and 
strict legal operation of the devise. Cases of the first class are 
those in which the testator, though he contemplates a future 
conveyance or settlement, is supposed to have given complete 
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and final directions, and to have left the Court nothing more to 
do than to see to the drj execution of a trust perfectly defined. 
In these instances the testator, in the phraseology of the cases, 
takes upon himself to be his own conveyancer; irhereas in cases 
of the second class he is said to devolve that office upon the 
Court. This phrase does not seem to suggest an accurate nbtion of 
the distinction; for when the estate is devised to trustees in order 
that they may make a conveyance or settlement as the means of 
investing the objects with the interests designed for them, it is 
clear that the testator has not taken upon himself to be his own 
conveyancer, but has thought fit (for reasons, which, if we reject 
the supposition that he had something more in view than the mere 
accession of the legal to the equitable estate, it may, perhaps, 
be difficult to discover) expressly to refer the legal execution of 
his intention to the Court. A distinction to the effect of that 
above stated has certainly been made the ground of decision ; 
but the propriety of its application at least to some of the cases 
in which it has prevailed, may fairly be questioned. 

Thus in Austen o* Taylor, 1 Eden 361., where the testator 
devi^d freehold lands to J. A. for life, without impeachment 
of waste, remainder to trustees to preserve, renMunder io the 
heixf of the body of J. A., remainder ix> testator's own 
right heirs ; and gave the residue of his personal estate to 
the. said trustees in trust to lay out the same in the purchase of 
freehold messuages, &c., which premises should then after re- 
inain, continue, and be, for and upon such and the like estate 
or estates, uses, trusts, intents, and purposes, and under and 
subject to the like charges, restrictions, and limitations as were 
by him before devised, limited, and declared, of and concern- 
ing his lands and premises before devised, or as near thereto 
as. might be, and the deaths of parties would admit: Lord 
Northington, after observing that the words '' executory trust'* 
seemed to have no fixed signification, (admitting, however, that 
the d^eterminations on those cases, which were cdled ekses of 
exeeutprj thrusts, were sound determinations,) and after observ- 
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ing upon Papillon v. Voice, and Leonard v. Earl of Sussex, 
that there the trustees were directed to settle^ and that an estate 
tail would have been no settlement; he held that the case 
before him was distinguishable, inasmuch as the testator had re- 
ferred no settlement to the trustees to complete, hut hud declared 
his own uses and trusts y which, being declared, he knew no in- 
stance where the Court had proceeded so far as to alter or 
change them. ^^ The true criterion,'* he said, ^' was this, wher- 
ever the assistance of the trustees, which is ultimately the assiM- 
ance of the Court, is necessary to complete a limitation, in that 
case, the limitation in the will not being complete, that is suffi- 
cient evidence of the testator's intention that the Court should 
model the limitation : but where the trusts and limitations are 
already expressly declared, the Court has no authority to inter- 
fere, and make them different from what they would be at law." 
He, therefore, decreed the trustees to take conveyances of the 
estates to be purchased '' to the uses declared by the will, con- 
cerning the testator's freehold lands." Now it seems clear that 
the testator had left something to be done, a purchase and con- 
veyance to be made and taken under the direction of the Court; 
and that to insert in such conveyance the very same uses which 
were expressed in the will was to defeat the intention. Lord 
Northington's language appears to point at the distinction between 
trusts executory, and trusts executed, rather than at two sorts 
of executory trusts ; and he seems to have considered this as 
the case of a trust executed. The decision is stated by Mr. 
Ambler to have been very dissatisfactory to the bar in general; 
and although Mr. Eden questions this statement, (1 Eden 369. 
ft.) yet Lord Eldon adverts to the case (1 Jac. & W. 57^.) in 
terms which seems to impugn the decision. 

And in a later case, Harrison v. Naylor, 2 Cox 247. where 
the testator directed his executors to purchase a freehold es- 
tate, and gave and devised such freehold estate, when purchas- 
ed, to his natural son T. N. to him and the heirs male of his 
body lor ever; and if his son T. N. should die without issue 
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male, then he gave and devised the said estate to the heir male 
of the body of his (testator's) daughter E. N. ; but if £. N. 
had no issue, then he gave and devised the said estate to his next 
heir at law, provided he assumed the name of N. but if he re- 
fused or neglected so to do, then he gave and devised the said 
estate to the second ia the remainder, that is, to the person who 
would succeed to the first heir at law in regular succession ; and 
his intention was that his natural son T. N. should not enter on 
the estate until he should attain twenty-three. And reciting 
that he was not certain whether it was possible to entail an 
estate not yet purchased, he directed his executors to consult 
and take the opinion of some eminent lawyers upon the case ; 
and if they held that such entail as was expressed in the will 
was repugnant to law, then his will was, that his personal estate 
should be divided equally between his said two natural child- 
ren T.'and £., &c. The Lord Chancellor said it was impossible 
to argue against T. N.'s having an estate tail, and that the mmiey 
must be invested, and the land settled to the use of T. N. and the 
heirs of his body, with a contingent remainder to the perf on who : 
should answer the description of heir male of E. N. at the time of 
her death in tail^ with remainder to the right heir of the testa- 
tor: but counsel suggesting that as this was an executory trust, 
the Court would interpose, after the estate tail to T. N., a limit- 
ation to trustees to preserve the contingent remainder to the heir 
male of £. N. the daughter, his Lordship was of opinion that such 
a limitation should be inserted ; and decreed that the uses w^re 
to be to'T. N. and his heirs in tail male, with remainder to 
trustees to support contingent remainders, remainder to the heirs 
male of E. N. the daughter in fee; and if she should have no 
heirs male, then to the heir at law of the testator in fee. Reg. 
Lib. A. 1789. fol. 632. Here the testator had in terms assumed 
to create the entail ; but as the nature of the trust necessarily 
devolved upon the Court the duty of framing the limitations, the 
Court thought that the informal limitation to the heir male of 
the daughtet might be moulded, and a limitation to trustees in- 
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troduced ; that in these respects something was left to be done : 
but that as to T. N. and his issu^ the testator had fully exe- 
cuted his own intention. This was, therefore, according to the 
view taken by Lord Thurlow, the case of a trust executory, with 
limitations in part admitting, and in part excluding, the equitable 
interposition of the Court. It seems difficult to contend that the 
testator must be taken to hare meant the particular species of etitail 
directed by the decree, or that the trust was not executed, or 
executory, throughout, so as either to preclude altogether the 
interference of the court in shaping the limitations, or to let it 
in to the fnll extent of framing and expanding the whole into a 
formal, consistent, and secure settlement. It is not clear on what 
principle the direction to limit the remainder to the heirs 
male of the daughter, as a descnptio personwy infee^ with 
an alternative contingent remainder to the testator's heir at law, 
was founded, unless the word ^' estate" Was considered as equi- 
valent io words of limitation in fee engrafted upon '' heir male" 
in the singular, so as to bring it within the reason of Archer^s 
case:, but it should seem that the word '' estate" has not the 
same effect as superadded words of limitation in turning the 
word *^ heir" into a word of description; and that " heir male of 
the body" without superadded technicd words of limitation, is, 
whether preceded by a freehold in the ancestor or not, nomen col" 
lectivum^ even in a deed, (Harg.Co.Litt 8 b, n. 4.) comprehending 
all the heirs male in succession, to take as in Mandeville's case* 
The direction to limit the estate to the heirs male of the body of 
the daughter in fee was rather equivocal. If executed by a 
limitation, to the heirs male of the body, their heirs and assigns 
for ever, the superadded words wbuld be merely nugatory, (^i/* 
pray 55.) and the limitation would create a quasi estate tail. The 
testator clearly did not intend a limitation in fee to the person 
answering the description of heir male of the body of £. N. : 
but .omtemplated an ^' entai?' (see 1 P. Wms. 58.) of the esr 
tate upon the issue of his son, and daughter; the words ^^if 

£. N. had no issue," preceded by a limitation to the heir in its 

» 

s 
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collective sense, being of the same import as having no issue at 
any future period, however remote; nor would a limitation to 
such individual heir in tail have been consistent either with the 
intention, or with the legal construction. The view which the 
Court took of the trust, as being of an amphibious nature, in* 
Tolved the execution of it in these embarrassments ; and we may 
^fairly characterize such a trust by applying to it the expression 
used by Mr. Watkins^n speaking of the succession in Mande- 
ville's case — an uncouth non-descript. 

The distinction in question was acted upon by Sir William 
Grant, M. R. in Blackburn v. Stables, 2 Ves. and Beam. 367. 
The testator devised the remainder of his real and personal estate 
in trust to his nephew J. B., and to M. F. his executors, for the 
sole use of a son of tlie said J. B» at the age of 24 ; if he had no 
son, to a sou of testator's great nephew J. B. : but if neither of 
those had a son, then to a son of testator's great niece's daughter 
E. F., with a direction to take testator's name. But on whomso- 
ever such his disposition should take place, his will was that he 
should not be put into possession of any of his effects, till the 
age of twenty-four, nor should his executors give up their trust 
till 9L proper entail be made to the male heir by him (the person 
so being entitled). J. B. the nephew had no son bom at the tes- 
tator's death: but his wife was then ensient with a son, who was 
afterwards born and attained twenty-four. 11 is Honour, after 
stating that he knew no difference between an executory trust 
in marriage articles, and in a will, '' except that the object and 
purpose of the former furnish an indication of intention that 
must be wanting in the latter," observed that ^^ if marriage ar- 
ticles limit an estate for life, with remainder to the heirs of the 
body, the Court decrees a strict settlement in conformity to the 
presumable intention : but if a will directs a limitation for Ufi^ 
with remainder to the heirs of the body, the Court has no such 
ground for decreeing a strict settlement ; that a testator gives 
arbitrarilf what estate he thinks fit, and that there is no pre- 
sumption that he means one quantity of interest rather than amir 
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ther, an estate for life, rather than ia tail^ or in fee ; that the 
Cpqrt must necessarily follow his words, unless he has himself 
shewn that he did not mean to use them in their proper sense ; 
and has never said, that merely because the direction was for an 
entail, the Court would execute that by decreeing a strict set- 
tlement." But this reasoning does in truth appear to be set- 
ting up a distinction between marriage articles, and executory^ 
trusts in wills, which, if admitted, would absolutely destroy the 
analogy between them. For if the presumable intention be not 
the ground on which the Court lends its assistance in both 
cases, — what is it that constitutes the strong point of resemblance 
between them? What characteristic have they in common? 
If when marriage articles direct a limitation to A. for life, re- 
mainder to the heirs of his body, the Court executes that by a 
strict settlement : but wheu an executory trust in a will directs 
the same limitations, th^ Court executes this by limiting an 
estate tail to the first taker, — does it not follow that there is a 
most essential diiferepce between them ? and that the presump"* 
tion of intention, from the nature and purport of the trust, is not,, 
as all the leading authorities upon the doctrine state it to be, 
the ground on which the Court, has acted in the execution of 
testamentary trusts of a directory nature ? If the observations. 
ia question were intended to apply to trusts executed, their 
propriety is not disputed : but, as applied to executory trusts, 
they seem to strike at the root of the principle which assimilatesr 
such trusts to marriage articles. ' 

The Court then proceeded to enquire what estate the son of J. 
B« would have according to the literalimport of the direction in 
tbe will. " Certkinly," said Sir W. Grant, « the ' male heir by 
him' caunot be the first taker; there must be some estate limited 
to the ancestor^ and the male heir can only take by way of 
nsmmnder*, Suppose the limitation made to the plaintiff either 
generallgf^ or for life, the remainder will be ' to the male heir by* 
him,' th^t is, to the ' heirs male of his body,' which woidd* 
make an estate tail in the plaintiff.^^ So that the Court f^K 
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itself obliged at last to mould the words, and to speculate 
upon the mode in which the limitations were intended to be 
framed; admitting, therefore, that the testator had given no defi- 
nitiTe directions concerning them. '^ The proper entail to the male 
heir," of which the testator so earnestly enjoined the making, 
before the trustees should give up their trust, was to be satisfied 
by supplying formal words of limitaiion after the indefinite gift 

* to the son, and by making an entail capable of transmission to 
the heir male, though the words seemed strongly to indicate that 
the male heir of the first taker was designed to be the root 
of the entail ; the entail was to be made to such heir,^ which' 
could not well be by constituting his ancestor the donee in tail, and 
treating the limitation to the heir as designed merely to enlarge 
the estate of the ancestor. Sir WHUam Grant proceeded to ob- 
serve that ^^ it is settled that the words ^ heir* or ^ heir male of 
the body' in the singular number are words of limitation, not of 
purchase ; unless words of limitation are superadded, or there is 
something m the context to shew, that the testator did not 
mean to use the words in their technical sense. But there is 
nothing in the context of this will, from which that can be col-* 
lected. Here is an absence of every circumstance that has 
commonly been relied on as shewing such an intention. The 
word is ^ heir' not ^ issue.' There is no express estate for 
life given to the ancestor; no clause, that the estate shall be 
without impeachment of waste ; no limitation to trustees 
to preserve contingent remainders ; no direction so to frame the 
limitation, that the first taker shall not have the power of barring 
the entail. Every thing is wanting that lias furnished matter 
for argument in other cases. The words are, therefore, to be 
taken in their legal ^ acceptation, and the son of J^ B*. is en* 
titled to have the (conveyance made to him in tail male." 

This is certainly u strong case/ IC an express direction to* 
make a proper entail, appended -to informal and Inaccurajkelimit- 

..ations, altogether incompatible with a literal execution or the 
trust, be not sufiicient to Warrant a departure from the legale 
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conslTuctioii, it will be difficult to support the doctrines oH 
whichtaiany of the determinations prior to Blackbam v. Stables^ 
upon trusts of this nature, appear to have been founded.. This 
case seems to fall within the description furnished by Lord 
Northtngten id Austen v» Taylor of trusts which require the 
Court to model the limitations. Neither the doctrine laid dowA 
in the prior cases^ nor that laid down by the Court in the case 
snder consideration, can stand, consistently with the position 
that a direction by will to limit the estate for life, with remainder 
to the heirs of the body^j affords in itself no ground for decreeing 
a strict settlement;, for it cannot be doubted that in such cases 
the testator never intends to use the words in their strict tech« 
nical sense. He never means to give more than an estate for 
life to the first taker, nor to put it in his power to bar the 
issue. If therefore the legal construction is not to be pursued 
in the execution of executory trasts where it would -disappoint 
4he intention, it should seem that the case put by the Master of 
the Rolls would have, all the ingredients which had ever been 
deemed essential to constitute a tnist indicative of the making of 
a strict settlement. It is observable. that a clause that the estate 
shall be without impeachment of waste, or a limitation to 
trustees to preserve, or a direction that the first taker shall 
■not have power to bar the entail. Would have no influence upon 
a legal devise, or an executed trust ; and thfit the absence of 
these circumstances was immateriid so far as regarded the literal 
import of the will. 

In Marshall v. Bousfield,^ Mad. 166. (supra U.) Sir Tho* 
mas Plnmer, admitting an executory trust to be created in that 
case, ^thought ihe testator intended that it should, be. executed 
by making the first taker tenant in tail, notwiUistanding an 
express direction that the estates should be settled^ (a word on 
which Lord Northington placed an ediphasis) by able toun$ei^ 
(a circnmstance areUed upeoi in fomier cases, White 9. Carter, Amb. 
670. 2 Ed. 366. Basrterdv.Proby9.2Cox's Ca. 6.) motvrithiUnd- 
fn^ too the infermality of the limitations, and the use of the word 
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^' issae" instead of ^' heirs of the body," which is one of the in<«^ 
gredients noticed by Sir W. Grant, in Blackburn v. Stables, as 
affording ground of argument. Thus a doctrine, originally ap* 
plied to ameliorate the legal construction, because it destroys the . 
intention, became ultimately subservient to that construction, 
because it demonstrates the intention. 

The case of Leonard v. The Earl of Sussex, 2 Vem. 526., 
a leadipg case upon the doctrine of executory trusts, had no^ 
other circumstances than a trust to settle to A. and the heirs of 
his body, (there being no restriction of the estate of A.) with 
a direction that special care sliould be taken in such settlement that 
it should never be in the power of A. to dock the intail during 
his life. Testators in directing a settlement never intend to 
put it in the power of the first taker to defeat that settle- 
inent ; and the direction that special care should be taken 
&c. rather weakened than strengthened the presumption that 
the testator intended A. to be merely tenant for life. That di- 
rection seemed to import that A. was to take an estate tail 
without the power of docking it : but the trust being directory, 
the Court regarded, only the^ main objeet — a settlem^it*— and 
the making such settlement effectual. 

The expressions which fell from Lord Eldon in Jervoise v, 
the Duke of Northumberland, and the inclination of his Lord- 
ship's opinion upon that case, (as collected from the report, and 
the impression produced on those who heard him,) are scarcely 
reconcileable with a full concurrence in the views taken by 
other judges in some, at least, of that class of cases, where 
the testator is admitted to have left something to be done, a 
conveyance or settlement to be made, but is supposed to have 
prescribed the precise nature of the estates to be created by the 
future limitations, although such limitations may not have received 
from the will itself their ultimate legal form, or may not be 
exactly calculated to ensure the presumable object of an intail. 
His Lordship observes (1 Jac. & Walk. 572.) that all the judges 
have admitted the principle, on which the doctrine of executory. 
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tmsts is built, diflTertng only about its application ; and adds, 
^^ without going through all the cases, which are well known, I 
will refer to Mr. Feame's work, where he has shewn that the 
distinction has not only been pointed out bj* every Chancellor 
who has had any thing to do with these questions : but where, 
after pointing it out in case after case, and in every decision 
from first to last, and after observing on what fell from Lord 
Thurlow in Jones v. Morgan, and on the cases of Bagshaw 9. 
Spencer, and Garth v. Biddwin, and another case before Lord 
Hardwicke, and on the difficulty of reconciling them, and 
particularly Bagshaw v. Spencer, and Wright v. Pearson, 
tie sums up, most ably, uhtit may be said to be the text 
law on this subject; and to whichy as there laid downj /, 
for one^ am ready to give my full assent.*^ Now, I think it 
will be found, upon a careful examination of Mr. Feame's 
discussion of the cases upon executory trusts in wills, that at the 
•close of every paragraph he most anxiously marks die exe* 
cutory medium, the reference to a future act, the unexecuted 
purpose, raising the presumption that the testator had something 
tn view beyond the mere formal investiture of certain quantities 
of interest with their correspondent legal estates, as the distinctive 
feature, the acknowledged characteristic, of an executory trust. 
And, in the summing up of his observations, he enforces the 
same principle, stating that ^' limitations, whose effect is refer- 
red, by the will itself, to a conveyance directed to be made for 
their establishment, may reasonably be considered as left to some 
degree of modification, by that supplemental part of the will, 
viz. the conveyance to which their completion is referred ;— * 
that they are in a state of embryo, till delivered by the directed 
conveyance, which is intended to give them their ultimate 
form." Feame C. R. 93. But in some of the cases to whick 
we have been directing our attention, the Court's obstetric 
aid brought forth a mere abortion. It does not seem to have, 
occurred to Mr. Feame, that executory trusts were divi- 
sible into two species ; or that where the will clearly considers 
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the creation of the limitations as dependent on a future act-; 
and where those limitations, if executed in terms, or according 
V> their legal operation, would put it in the power of the first 
taker instantly to render that act unavailing and futile ; there 
must, notwithstanding, be some additional ingredient thrown 
in, as a clause th^t the estate of the first taker shall be without 
impeachment of waste, or a limitation to trustees to preserve, 
or a direction that he shall not have power to bar the intail, or 
powers of leasing, jointuring,. &c. which, though incapable of 
affecting the coustruction of a legal devise or executed trust, 
may-, without any violation of consistency, convert a trust, 
which, without that ingredient, would be executory only in the 
ftense of entitling the firsts taker to ^m estate tail, into a trust 
executory in the siense of beijug declaratory of an intention to 
make a strict settlement. No such conclusion seems to flow 
from the "text law" as laid down by Mr. Feame, or the com- 
ments of Lord Eldpn ; whose intimate knowledge of subjects 
of this nature, and painful diligence in days which, as his Lord- 
sbii^ remarks, may now be' called " days of yore," in col- 
lecting the opinions of the most eminent real property lawyers, 
render those comments of greater value than ordinary dicta. 

The language of Lovd £ldon in- the Countess of Lincoln v* 
the Duke of Newcastle, 12 Yes. 218. where his Lordship laid 
it down that '' there was no difference in the execution of an exe- 
cutory trust created by a will, and of a covenant in marriage 
articled, and that such a distinction would shake to their found- 
ation the rules of equity," has been thought to require the 
qualification, introduced in Blackburn v. Stables, that " the ob- 
ject and purpose of marriage articles furnish an indication of in- 
tuition which must be wanting in a will." But Lord Sldon's 
position will appear to be strictly correct, if understood In the se.nse 
which the terms obviously import ; for his Lordship is speakii^g 
of that species of trust to which Mr. Eearne alludes. (Fearne C* 
R. 93.) when he describes an executory trust as a trust df» 
rectory only, prescribing the limitations of ^pme future con-* ' 
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veyance or settlement, ia contradistinction to a trust executed, 
•where tbe trusts are directly and wholly declared by the tes- 
tator to^ attach on the lands immediately under the will itself. 
His Lordship meant to say that where a trust is executory in 
the sense affixed to this term by the cases referred to by Mr. 
Fearne as establishing the distinction between trusts executed 
and executory, its execution must be governed by principles 
analogous to those which regulate the execution of marriage 
articles. The qualification rather embarrasses than elucidates 
•the proposition. Lord Eldon has stated (1 Jac. & Walk. 570.) 
the general principles of the doctrine of which we have been 
treating, correcting at the same time any erroneous impression 
as to the import of his observations in the Countess of Uncoln 
V. the Duke of Newcastle, iu the following terms. " Where 
'there is an executory trust (in the sense which the Court puts 
on these words) I apprehend the Court has been in the habit 
(certainly with some exceptions, and perhaps Bagshaw o« Spen- 
cer is one of them, but certainly with some exceptions) — I 
say, where there is an executory trust, where the testator has 
directed something to be done^ and has. not himself, according 
to the sense in which the Court uses these words, [and which 
sense his Lordship, as we shall see, afterwards explains] com' 
pleted the devise in. question, the Court has been in the habit of 
looking to see what was his intention ; and jif what he has done 
amounts to an imperfection, with respect to the execution of that 
intention, the Court enquires wktU it is itself to do^ and it will 
mould what remains to be done so as to carry that intention into 
execution. I repeat where there is a trust executory,, because 
one is a good deal confused by the inaccuracy of the expres- 
sions trust executory, and executed : (see 1 Efdea 95.) the 
latter, no doubt, in one sense of the word, is a trust executory; 
that is, if A. B. is a trustee for C. D., or for C. D. and others, 
that, in this sense, is executory, that C. D., or C. D. and the 
other persons, may call upon A. B. to make a convQyaace, and 
execute the trust : but these ace cases where the testajtor has 
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dearly decided what the trust is to be, and as equity foUovrs the 
law, where the testator has left nothing to be donej but hai 
himself expressed it, there the effect muSt be the same, whether 
the estate is equitable, or legal. I make these observatious with 
reference particularly to the Duke of Newcastle v. Lady Lin- 
coln : if it is supposed I ever stated that there was no difference 
between marriage articles and trusts in wills, I must say I never 
stated any such thing, if it is understood in this sense, that there 
is no difference between marriage articles, which are to be 
carried into execution according to the intention, and trusts exe* 
euted. I never made use of such an expression ; nor does the 
report, I think, seem to import it. / then intended to allude 
to the distinction in those cases in which a party takes upon 
himself to be his own conveyancer ; and throughout it appears 
to me I asserted most anxiously, (and it is what is the re- 
sult of all the cases) that where a trust is executed, in the 
sense which I have stated, this Court will follow the law." 

The inference to be drawn from these observations is that 
^^ a will which does not give by way of direct gift, but leaves it 
to the law to frame the conveyance under which the party is 
intended to take by a general expression of intention,, is to be 
considered as creating an executory trust," (see 12 Ves. 231. in 
Countess of Lincoln, r. Duke of Newcastle) and that if the 
general purpose would not be satisfactorily attained, (hav- 
ing regard to that equity has been in the habit of deeming 
an effectual attainment of a general purpose to entail) the Court 
will assume that the testator has not taken upon himself to. be 
his own conveyancer ; and will execute that purpose upon, its 
own principles, and according to its own views of the mode 
and form best calculated to satisfy the. conscience of the Court, 
by giving to the presumable object of continuing the estate in 
the family of the first taker as much of stability and perma-* 
nence as the law will allow. 

Though this note has swelled in its progress to rather an in- 
convenient bulk, I cannot close* it without noticing some- re- 
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)narks by the learned editor of the treatise of Eqoity, 
{1 Fonb. Eq. 5th edit. 417. n.) which militate in some re* 
spects against the principles on which the doctrine of executory , 
trusts appears to stand. After an investigation directed to 
prove that Courts of equity have applied ^principle ofconstmc* 
Hon to executory trusts which they did not coficeive to be ap* 
plicable to immediate devises or trusts executed ; the learned an* 
notator takes notice that in Ambrose o. Hodgson, 1 Doug. 330. 
Bulier, J. laid it down, as an established rule, that the intention 
of a testator expressed in his will, if consistent with the rules of 
law, shall prevail ; and that the qualification, '^ if consistent with 
the rules of law,'' is applicable only to the nature and opera* 
tion of the estate or interest devised, and not to the construction 
of the words: but that the question whether the intention be 
consistent with the rules of law or not can never arise till it is 
settled what the intention is, which can only be discovered by 
taking the whole will together. The learned editor proceeds to 
observe that ^^ Leonard v. Earl of Sussex is particularly ap- 
posite to the purpose of trying' whether the rule of legal con- 
struction, as above stated, be the rule by which Courts of law 
will proceed in the construction of wills ; and that if the appli- 
cation of the rule of legal construction would have led to a dif- 
ferent decision, one of these consequences must follow, either 
the decree in that case was against the intent, or the true rule of 
legal construction is not sufficiently comprehensive in its appli- 
cation to every case to effectuate the intent. But if that part of 
the legal rule of construction ^ if consistent with the rules of 
law' be applicable only to the nature and operation of the estate 
or interest devised, and the whole of the will is to be consulted, 
(which I agree in certain cases [q. fl//] it must) the legal rule 
ofcomirudion so stated appears to me absolutely inceqfoble of 
receiving an additional extent in equity; and that those clauses 
which have hitherto been conceived to be void, because re- 
pugnant, ought to control those words of limitation to which 
ft^y are repMgnant; for when a man devises an estate in terms 
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vfatclr carry a fee simple or fee tail, and proceeds to declare^hts 
intent, that the devisee shall not alien the devised eBlat^, it 
«eein8 to be a fair inference, that in using terms l^hich carry the 
absolute or qualified fee,* he was either acquainted with their 
technical import, or being unacquainted with their import, had 
inadvertently applied them ; their legal effect being so Jncour 
sistent with his intention, declared in terms, not of ^a peculiar 
technical signification, but of plain, familiar, and common par«- 
lance." . . 

But the doctrine of executory trusts do^s not, as I apprehend, 
Hivolve any question respecting the nature or application of any 
role of construction, properly so called; nor does the role laid 
down by Mr. Justice Buller appear to be irreconcileable with 
the principle of that doctrine, as applied ill the case of Leonard 
9. Earl of Sussex. The Court did not in the ^ocposition of the 
will itself construe the words as importing in themselves limits 
ations in strict settlement: but finding a dir^c^lon to settle, 
which could not be executed with effect according to its literal 
terms, departed from the words of the will in the execution of a 
trusty which specified the general object, but confided the mode 
of effecting, it to the discretion of the Court. It does not ap- 
pear to be requisite to the support of the doctrine in question, 
that ^' the legal rule of construction should be capable of receiv- 
ing an additional extent in equity ;" though it is essential to the 
maintenance of the analogy, which nought to subsist between the 
<;onstniction and effect of the same - instrument in o<Mirts of -law 
and equity, that the legal rule should fio^ be .capable of receiving 
joi ^additional extent in equity. The utmost effect attributed to 
the direction in Leonard 9. £arl of Suss^a^, that special care 
abould be taken in the * settlement -that it irtioilld not l>e in the 
powerof the fifsttaker to dock the intail,' was that it strengthened 
the presumptiaB, arising fiom the dicection to settle, that tiie 
testator 'mieaxxt\s9methmg' more than a Uteral execution of the 
trust: but that danse was not copsidered as expressive of the 
modifications and limitations which -eouFts of equtty, on groundis^ 
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very different from mere rules of construction, regard as the 
means best adapted to secure the substantial and ultimate end 
and purpose for which the testator had, by a sort of posthomoas 
instruction, called in the extraordinary aid and counsel of the 
Court. These modifications and limitations, indeed, arise in« 
stantly upon the death of the testator, to the extent of enabling 
the parties to act in equity upon the ownership which such 
limitations would confer : but this effect results, not from the 
operation of the devise, as construed by the Court, but from 
the rule of equity, that what ought to be done is, for certain 
purposes, to be considered as done. The principles of the doc- 
trine of executory trusts, as thus stated, may appear ia savour of 
refinement : but on examination they will be found to contain the 
real and substantial grounds, on which the distinction between 
trusts executed and trusts executory is built; a distinction 
which the learned annotator strongly contends must now be 
received as a well settled and rational distinction. If the rule 
of legal construction were established to the extent contended 
for by Mr. Justice Buller, it would not preclude a court of 
equity from saying, that where the trust is purely directory, the 
mode of framing the limitations rests with the Court ; nor au- 
thorise a court of law, in the instance of a legal devise, or a 
court of equity, in the instance of a trust executed, io say that 
such a prohibition as that contained in Leonard v* Earl of Sussex, 
against docking the intail, operates to create vt suA limitations 
in strict settlement; but both courts must still, as now, reject- 
such clauses for repugnancy. It is clear, however, that Mr. 
Justice Buller's position, in stating that the rules of law 
iqpply only to the nature and operation of the estates and in^ 
terests devised, is inaccurate ; for though the rule in Shelley's 
case is so applicable, there are other rules which contiol the 
ordinary acceptation of the words. Thus, where a testator de- 
vises his messuage or close to A. indefinitely, it is no less cleary 
as Lord Mansfield observes, that the testator means to give the 
absohlte interest, than wliere he bequeaths his horse or any other 
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execution of marriage articles, and of such trusts 
in wills as are purely directory, is governed by the 
same principles. The true question to be asked 
upon a devise which raises a doubt as to the creation 
of an executory trust appears to be, whether the 
bounty of the testator is designed to reach the objects 
Qnly through the instrumentality of the trustees or 
the court, or to go direct to them by immediate 
gift from the testator himself; whether the will re- 
gards the beneficial interest as consequent on a 
conveyance of the legal estate^ or expressly creates 
that interest, without reference to any future act^ 
leaving the right to a conveyance, as incident to 
such interest, to be regulated by the rules of 
equity. The Court considers itself, in the formei* 
case, as authorised to model the limitations ; but in 
the latter, as bound down to the rules of legal con-r 
atruction. 

* 

The reason why a court of law cannot thus 
model a legal devise is apparent in the nature and 
objects of its jurisdiction. The slightest consider- 
ation will serve to shew that the adoption of b, 



chattel: but the rule of law says that A. shall have only a life 
estate. 

See further as to executory trusts Fearii, C. R. 82. 1 Sand. 
Us. 4th edit. 310. 1 Fonb. Eq. 5th edit. 407. w. («). Prest. Est. 
405., where the distinction in cases in which the testator is said 
to have been his own conveyancer appears to create some euH 
barrassment. 
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similar doctrine by courts of law would be pro- 
ductive of the most absurd and mischievous con- 
sequences; for, — 1. Equity does not tr^atthe words 
^' heirs of the body" as words of actual settlement, but 
founds itself upon the express or implied direction to 
settle, convey, &c., decreeing a legal settlement in 
propfer form, with limitations to trustees to pre- 
serve contingent remainders, &c. 2. It proceeds 
in these cases by analogy to its own practice in 
thcr specific performance of marriage contracts. 
3. This method of proceeding is agreeable to the 
peculiar constitution of the Court, which has all 
the necessary machinery for securing the complete 
attainment of the end in view. 4. It acts with a 
strict and scrupulous observance of the maxim 
equitas sequitur legem, not destroying the analogy 
between the legal and equitat^le construction of 
the same instruments; not usurping powers foreign 
to its nature, and confounding jurisdictions. — It 
seems incredible that thirty years spent in constant 
observation of the habits of courts of law and 
equity should have failed to open the eyes of a 
judge to a perception of points of difference so 
prominent and striking. Yet Lord Mansfield, in 
Perrin v. Blake, treated the distinction between 
legal devises, and executory trusts, as altogether 
idle ; and appears to have been prepared to hold 
the words '^ heirs of the body" to include in them- 
selves perfect legal limitations to the first and 
other sons successively in tail, with remainder to 
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the daughters as tenants in common in tail, &c. (a) 
though Mr. Fearne, in his comments upon that 
case^ seems to have taken it for granted that the 
exclusion of the rule must have let in the con- 
struction of a contingent remainder to the heir. (6) 
But if in every or any case, where the legal ef- 
fect of a perfect gift is negatived by express de- 
claration, without any intimation of the mode in 
which the testator intends it to operate, courts of 
law or equity may assume the right of supplying 

(a) '' There cannot be a doubt that the heirs of John Wil- 
liams'a body are to take as purchasers successively.". And 
again^— ~^^ My opinion is that the intention is clear, beyond a 
doubt, to give an estate for Ufe to John Williams, and an in- 
heritance to be taken successively by the heirs of his body." 
Per Lord Mansfield. These expressions are rather equivocal : 
but Willes, J., who concurred in the judgment, and must be 
presumed to have understood the leaning of the Court, speaks 
out, and says, '^ All the sons shall take successively, and all the 
daughters as tenants in common." 1 Coll. Jur. 319, 322, 308. 

(b) " The construction adopted by the Court in Perrin v. 
Blake, so far from unlocking property, really ties it up for a 
longer period ; and imposes a more strict clog upon it, than the 
limitations commonly used in marriage settlements. For in such 
setttemeats, the first son that attains twenty-one may, by the 
concurr^ce t>f his fathei*, in suffering a recovery, &c. But it is 
quite otherwise la regard to a limitation to the father for life, 
remainder to trustees to support contingent remainders, re- 
mainder to the heirs of the body of the father, if we construe 
the subsequent words ^ heirs of the body' as words of purchase ; ^ 
for then as nemo est hares viventis^ it will be impossible to say 
who will be the heir of the fathei's body till his decease." 
Feam. Cont. R. 132. 
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the omission^ aiid from several possible construcr 
tions^ or more properly several conjectural inten- 
tions^ cull that which leaves the legal construction 
at the greatest distance^ we shall indeed be ready 
to exclaim with the judges of the olden time, 
(9 Hen. 6. f. 34.) that ^' a devise is marvellous in its 
operations/' 

The second construction which would give the 
estate to the individual first sustaining the character 
of heir of the ancestor, and the heirs of the body of 
that person, and there stop, would be destructive of 
every intention which the testator. can be supposed 
to have formed with respect to the issue ; it would 
exclude all, save one, of the objects designed uut 
der the denomination of heirs of the body of the 
tenant for life, so far as they claimed in that cha-^ 
racter alone ; and all, except one selected line^ in 
toio ; and admit that line under a different de^ 
nomination. Without entering, therefore, into , 
other objections, we may dismiss that construction 
as wholly inadmissible* 

Here we might introduce another construction 
not noticed by Mr. Butler — ^the construction chUd" 
rem, which has been fully discussed in a former 
section. 



'" I sit,'" said Lord Northington, (c) '' in a court 

(c) Fisher r. Toochett, 1 Eden 161. 

T 



S74 OPINIONS OP EMINENT LAWYERS fsECT. YI. 

of conscience, arid not in a court of conjecture ;—r 
1 know nothing that would he so dangerous to the 
rights of the suhject, as for a judge to overlook 
legal evidence, and throw into the other scale hk 
own fears, suspidons, and conjectures/' Let us 
therefore dismiss all conjectural interpretations; 
and apply ourselves to the consideration of the 
third construction, which is the only construction 
warranted by the letter of the devise. 

But, with deference to the learned annx)tator, if 
the test by which it is proposed to try the legality 
of this construction be the only test to which it 
can be submitted with effect, I fear we must de- 
spair of ever solving the problem ; for it might 
puzzle a very expert conveyancer to pen a techni- 
cal scientific limitation, expressive of what is here 
admitted to be a non-descript species of succession, 
and which is stiled by turns a quasi entail^ a de- 
Ircent performqm doni, a compound of descent and 
purchase. Where can we find a precedent f6r 
such a limitation, seeing that no case has occurred 
in which the heirs have so taken, except where 
(he ancestor took ri^ freehold, or a freehdd of a 
different quality ; and after we shall have ^xfitted 
bur utmost skill ii^ concocting in otir minids (and 
the mind, unless it can form some distinct idea of 
the limitation, cannot well suppose It) such a limit- 
ation as we conceive best calculated to attain the 
end, — ^by what test are we to try its sufficiency, to 
describe a mode of taking, of which, under the 
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circamstaiices in question^ ^e have no extfttiplfe 
in the books ? It seems to me that the process by 
which we are to be conducted to the desired solu- 
tion involves greater difficulties than the problem 
itself 

Is not the limitation in the coi^ttton case of a 
devise to A. for his life, and immediately after his 
decease to the heirs of his body^ the only accurate 
and {scientific mode of indicating an intent^ that a 
remainder of inheritance shall vest, not in the an- 
cestor, but, on his deceaise, in the then heir or 
heirs by purchase^ with a capacity of transmission 
to all persons being heil^s of the body of the an- 
cestor,' to the utmost extent to which such a limit- 
ation, if operating independently of the anceistor, 
would be capable of carrying the estate ; or, in 
ottter wdrds, that it shall huve the stime operation 
as: in Mandeville's case ? That crtse, and the other 
esses, in which a remainder so worded has been 
diowed to describe this species of succession^ prove 
tibsat it amounts to a sufficient expression of the in- 
tention ; for though Mr. Fearne contends that 
Mandevitte's oase, and other cases of that class, so 
fer from being any sort of authority for the h^ii^ 
Isdking in- l^a same way^ in cai^es where the ances- 
tor Itetij^ly takes^ aii estate of freehold, affords the 
8tr6nge8t ground for a direct contrary conclusion^ 
in the forcible irtretch of the law in those cases to- 
wards a descent, by a fictitious adoption of it in 
a partial imperfect degree, where- the want of any 

t2 
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• 

freehold in the ancestor excluded the possibility 
of it in its true and complete state : (d) yet, I ap- 
prehend, that the ground of construction in those 
cases was, or must be presumed to have been, the 
intent that the limitation to the heirs should have 
the effect there attributed to it ; for the absence of 
an estate in the ancestor could not vary the in- 
trinsic meaning of the words ^' heirs of the body,'- 
whose force '^ is constituted by the sense they 
bear/' It could not warrant a construction contrary 
to the import of the limitation to the heirs, which, 
therefore, .when associated with an estate in the 
ancestor, but disconnected, in point of limitation, 
from that estate, must per $e express the .same in- 
tent, though the rule of law will not permit such 
intent, so circumstanced, to take effect. 

/ • ■ - 

Modes of succession prescribed and regulated by 
the law of the land, and which the will of the in- 
dividual cannot alter or control, are clearly not pro- 
per subj ects of express detailed limitation. The ideas, 
which they include are annexed by law to certain 
quantities of interest ; and when those quantities 
of interest are given, all the legal incidents of 
transmission, alienation, &c. follow. So when after 
the life estate of A. a distinct inheritance is limited 
to the heirs of his body, the limitation imports that 
quantity of estate to which the law has appropriated 
the mixed species of purchase and descent in 

(d) Feara. C. R. 143. 
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question ; and it is difficult to say by what mean* 
the intent to give just that quantity of estate^ and 
no more, can be rendered clearer or stronger. 
The mode of taking in question is admitted to be 
a compound of purchase and descent, and what- 
ever may be taken by purchase may be the subject 
of an original gift. 

The cases of an equitable freehold, and legal 
remainder^ are supposed to prove nothing as to 
the legality of the construction of a qiULsi de- 
scent where both estates are legal. But if in 
those cases the construction was admitted because 
there was no objection to it on feudal principles, 
as the lord would not have been deprived of the 
fruits of his tenure, nor the fee put in abeyance, 
they seem to prove that the construction is rejected 
in other cases on the ground of its militating 
against those feudal principles, on the ground of 
that feudal policy on which the rule is supposed 
to be founded, and not on the ground of an insuf- 
ficient communication of the intention, which but 
for these feudal principles would be allowed to pre- 
vail. They prove that where the reason of the rule 
does not interfere, the intent is strong enough to over- 
come all difficulties ; and that rather than' permit the 
intention to fail, the law will call fiction to its aid. 
IVfr. Fearne asks whether that very law, which, in 
cases where the heirs can take only by purchase, 
for want of any estate in the ancestor to connect 
with the limitation to the heirs, strains so far to- 
wards a descent as to support the analogy in sue- 
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cession^ and carry it through the same line of 
heirs, under the pretext of a descent, would not 
avail itself of any estate of freehold in the ancestor 
to avoid the necessity for such a fiction, and une- 
quivocally avow a genuine perfect descent ? (e) 
But, on the other hand, may it not be asked whe- . 
ther that law, which favoured pure d?scen[ta no 
highly^ and whose policy was so hostile to a dis- 
eordtint mixture of purchase and descent^ would 
ever have endured such an amalgamation in any 
case^ much less have been astute, as in Mande- 
ville's case^ to devise a plausible pretext for intro-* 
ducing so mischievous • a novelty ? Would ihis 
fiction of a vested inheritance in the ancestor be 
inconsistent upon principle with the reality of. the 
freehold in him ? By limiting the estate to A.^ for 
the life of B., in trust for B., remainder to the heirs 
of the body of B., or to A. for his life, remainder 
to B. in fee, in trust for the heirs of the body of A.^ 
it is clear that this mode of succession may always 
be created. The question is>: whether^ if no positive 
rule applicable to the subject were in force^the same 
construction could be adopted in the case of jieve- 
ral legal limitations to the ancestor^ and the heirs, 
that obtains where the limitations are of a dififerent 
quality, or where no estate, or only a chattel inter- 
est^ is limited to the ancestor ? There docs not ap- 
pear to be any sound reason why it should m)t : but 
the question never can be satis&ctorily solved, 
till the rule has ceased to goveni the case^ the 

(e) Fe^rn. C. R. 143. 
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decision of which can alone afford such solution. 
'' What had been/* if the rule had not been laid 
down, '' is unknown ; — what is, appears/' If such 
construction would be held inadmissible^ then the 
rule is merely the expression of a principle inhe- 
rent in the very nature of our law of succ^sion : 
if admissible, the rule is either a positive ordi- 
nance, (/) introduced for the purpose of prevent- 
ing frauds upon the tenure, or remedying some 
other particular mischief, against which no adequate 
provision would otherwise have existed ; or a rule 
capriciously imposed for the narrow, and apparently 
unaccountable, purpose of assigning to certain limi- 
tations an operation contrary to their natural im- 
po^t, unless that operation be negatived by other 
expressions. The last of these suppositions stands 
excluded by its own absurdity; and with respect to 
the two former, if we adopt that which assumes 
the existence of a fundamental principle of legal 
policy decidedly hostile to the disunion of the two 
limitations, — why, it may be asked, has all the bit- 
terness of judicial reproach been poured out solely 
upon the rule laid down in Shelley's case ? Why 
has it been denounced as the single impediment to 
$1 liberal construction of the devise, and not unfre-t 
quently surmised to be a mere assumption of coun- 
sel in argument? Why have so mai)iy combatants 
entered the arena, and essayed their utmost strength 
and skill to overthrow the rule ? This supposition 

(/) Prest. Est. 297. 
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would reduce the whole conflict to mere knight- 
errantry. 

' Another distinguished writer upon the rule re- 
mains to be noticed. Mr. Preston in his Succinct 
View of the Rule in Shelley's case, (nowincoiporat- 
ed into his work on Estates, of which it forms a 
distinct chapter) appears to me to have placed the 
rule, as regards its inflexible quality, upon the true 
ground ; and that work, as originally written, is 
perhaps, better calculated to convey a just idea of 
the real nature and bearing of the rule, than even 
the more elaborate discussion of Mr. Pearne. 
^^ The rule (observes this writer (a) ) is of positive 
institution, and has this circumstance of peculiarity 
and variance from rules of construction. Instead 
of seeking the intention of the parties, and aiming 
at its accomplishment, it interferes in some, at least, 
if not in all, cases, with the presumable, and, in 
many instances, the express intention. In its very 
object the rule was levelled against the views of 
the parties.'' Again,(6) '^^it is clear that the case of 
Perrin v. Blake was completely within the reason 
and the terms of the rule ; without any circum- 
stance (besides the intention of the testator, as 
collected from the express estate for life, and the 
limitation to support contingent remainders, that the 
heirs should take distinctly from their ancestor) to 
shew that the testator did not use these words (heirs 
of the body) as words of limitation, that is, as com- 

(a) Prest. Est. 271. (b) lb. 285. 
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prehending the whole class of heirs. This intention^ 
so far from negativing the application of the rule, 
is the very ground and reason from which it had its 
origin." And in another passage^ after noticing the 
mode in which the heirs were held to take in Man- 
deville's case, observing (/) that, ^' strictly speaking, 
they do not take by descent ; for they do not claim as 
heirs to the person in whom the estate first vests : he 
is not their ancestor ; nor can they, with any preci- 
sion, be said to take by purchase ; for then they would 
take separate and distinct estates : they take in a 
mixed right : in a right which cannot be easily de- 
-fined ; by a quodam modo descent, a descent pet 
formam doni under the statute of intails :" he adds, 
^' when a gift to heirs of the body, taken separately, 
would confer an interest of this nature, then the rule 
will apply to a gift connected with an estate of free- 
hold in the ancestor. This position seems to be so 
clearly maintainable, that every case of this de- 
scription necessarily invites the application of the 
rule/' But the student should read the Succinct 
View, as it stood, before an attempt to engraft 
upon it the principles of the modern decisions (g) 
had in a great measure destroyed the symmetry 
of its form, and the certainty of its conclusions, 
making that a mystery which ought to be a 
science. 

It would be doing an injustice to the great names 

(/) Prcst. Est. 281. (^) Supra, Sect. IV. 
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wh}ch 1 have mentioned^ to associate with them 
other writers^ whose works^ however respectable^ (A) 

(h) '' The rule is applied upon a principle^ which is fully 
explained by Lord Chief Justice Wilmot in the case of Roe 
d. Dodson v. Grew, linfra^ Sect. VII.] namely, that where a 
testator shews a particular, and also a general intent, which are 
inconsistent with each other^ the general intent will be establish- 
ed, and the particular one disregarded. In all the cases wher^ 
the rule has been applied, there was a devise to A. for life, with 
a subsequent devise to the heirs general or special or issue of 
A.; and the testator had a particular intent to give an estate for 
life only to A., and a general intent to give estates to jtU the tie- 
scendants of A. If the will were construed according to the 
particular intent, the first devisee would take an estate for life 
only; and the words ^ heirs,' or ' heirs of the body,' or ^issue,' must 
operate as words of purchase." 6 Cruis. Dig. S99. — Mr. Cruise 
thinks it an objection to this last construction, that the remainder 

• 

to the heirs general would not embrace the whole line of heirs, 
(suproy 240.) and that though the remainder to the heira special 
(irould take in all the heirs of that denomination, yet if the devisee 
bad several sons, the first would take an estate tail, but uone of 
the other sons would take vested estates, whilst the eldest or any 
issue of his body were in existence. But, if intention were the 
*^ pole-star," that construction must surely be the best which gives 
effect to the whole intention, as expressed in the wiUi Now it 
camiot be disputed that the intention is to give a |>articular es- 
tate of freehold only to the first taker, sxid a distinct r^maind^r 
of inheritance to his heirs ; and can therd be a doubt that this 
intention would be most effectually consulted by permitting the 
heirs to take originally in their own right, to such an extent, and 
with such transmissible qualities, as the remainder to them might 
legally operate? Whence is this general intention collected ? 
From the limitation to ihe heirs ? The intention, af .tbatJUmit- 
ation is commensurate only with its legal operation. But if it 
expressed an intention more comprehensive than its legal im- 
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have contributed little towards disentangling «the 
gordian knot. 

port, considered as a distinct limitation, on what principle of 
construction can it be contended that it shall not be allowed to 
give effect to that intention so far as by law it may, but that the 
two limitations shall be knit together to the destruction of every 
intention apparent on the face of the devise ? How the supposed 
objection that none of the other sons could take vested estates 
would be removed by causing all the issue to take by descent 
from the ancestor is not very obvious. It seems impossible to 
consider the rule as referable to the principle here stated, Mr. 
Cruise adds, that if the remainder was devised to the issue of 
A., the estate would vest in all his children, as joint tenants for 
life, and tenants in common of the inheritance, [without super- 
added words of limitation in tail] referring to Roe v. GreWy 
which does not appear to warrant any such position* . 
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SECTION VII 



Of the Nature and Tendency of the modern Doc 
trine of general and particular Intention. 



The phrase " general intention" has been em- 
ployed by different Judges and Writers^ in such 
various and opposite senses, that it seems to be a 
phrase of almost universal signification. It is 
sometimes used to express the intention that the 
estate shall not go over to those in remainder^ but 
upon an indefinite failure of issue^ or heirs of 
the body, of the first taker ; {a) sometimes to de- 
scribe, as the true ground or principle of the rule 
in Shelley's case, ther comprehensive scope of a 
limitation to the issue, heirs of the body, or heirs 
general, of the devisee for life ; (6) sometimes, 
with reference to the doctrine of cypres or ap- 
proximation, to denote the leading intention of a 
devise which gives to a succession of issue, or 
heirs, aiming at the same time to restrict their es- 
tates in contravention of the rule against per- 

(a) Supra^ 61. 96. (b) Supra, 282. n. h, 3 Bro. P. C. 273. 
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petuities ; (c) sometimes it occurs in speaking even 
of the intention to give an estate for life only to the 
first devisee ; {d) and^ lastly^ in its largest sense, it 
expresses the ground or reason of any decision 
upon a devise, involving the construction or eflFect 
of such words as *^^ heirs of the body/' ^^ issue/* 
^' sons/' '' children/' &c. whatever that ground or 
reason may happen to be. (e) 

The doctrine of general intention, as understood 
in the first of the above senses, will form the prin- 
cipal subject of enquiry in the present Section. 

It is scarcely possible to frame any definition or 
description of the doctrine, applicable to the great 
variety of circumstances under which it has been 
judicially applied : but, in order that the reader may 
enter upon the inquiry with something like a dis-^ 
tinct preconception of the subject, an attempt will 
be made to sketch its general ouUines, which caa 
only be filled up by an extended discussion of the 
decided cases. 

Where a testator limits a particular estate, (as ta 
A. for life) and introduces an ulterior disposition 
in terms which clearly indicate an intention to 
prefer the issue, or some line of issue^ of the first 
taker, to the ulterior devisee^ (as from and after 

(c) Supra^ 114. n. h. S Bro. P. C. 275. 5 Vcs. 390, 

(d) Supray 152, n. $. (e) See 4 T. R. 300, 
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the decease of A. and defttult or fidlure of his 
issucj or issue male, to B.J either without expressly 
limiting any estates to such issue, or without limit- 
ing estates capable of excluding the ulterioi? de- 
visee until the happening of the event {viz. a failure 
of the issue contemplated,) in which alone the tes- 
tator's bounty is designed to reach such devisee/ 
the courts imply an intention to benefit the issue 
to the full extent of exhausting the issue or line 
of issue described, pronouncing that to be the 
paramount, or general intention, in respect of 
which the express intention to give the first taker 
a restricted interest, and the intention, either ex- 
pressed or implied, to give estates in remainder to 
his issue as purchasers, constitute tlie secondary 
or particular intention. These intentions being 
deemed incompatible, inasmuch as the rule of law 
will not permit a limitation, either express or im- 
plied, to the heirs of the body, or issue indefinitely 
o£ the devisee for life, t^ exist as an independent^ 
j^mainder, and the rufes of construction forbid 
the raising by implication of estates by purchase 
to the issue as objects specially designated (i. e. 
tO! fir<9t and other sons in tail^ remainder to daugh- 
ters-, &ia., 01^ to all the children in tail, with cross 
rani>aindi6i*s> &t.) the courts, on the principle of ef- 
lec^iating the testator's general or paramount iti- 
flmt, haVfe frequently sacrificed' the partii^ular limit-* 
ations (i. e. not only the express estate for life, but 
the exptess" remainders' to the children, sons, &c. 
even though isuch remainders were capable of Je- 
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gal effect consistently with the general intention) 
and raised an immediate estate tail to the first 
taker, by virtue of which the testator'^ bounty 
might be transmitted through the whole line of 
issue described ; the law not presuming that tb€ 
first taker will suffer a recovery, and defeat the 
general intention thus effectaetted at the expense 
of the particular intention. 

Thus in the case of a devise to A. for the term 
only of his life, and after his decease, to hi& i«sue 
as tenants in common, but in case h^ should die 
Ivithout leaving issue, then, after his decease, 
over ; (/) and of a devise to A. during the term 
of his natural life, and after his decease, to and 
amongst his issue, and in defeult of issue over ; (g) 
without words to pass more than life estates to the 
issue taking as purchasers ; {h) the courts havte 
considered that the testator used the word '^ issue** 
in the gift as a substituted term for children, but 
that he also intended the limitation over to take 
effect only upon an indefinite failure of issue of 

(y) Doe V, Cooper, Supra^ 64. 

{g) Doe V, Applin, 4 T. R. 82. Infra. 

(A) In Doe v. Applin, the devise was of the testator's *^ free- 
hold estates at A.:" but it was then questionable whether the 
word " estate," coupled with terms of locality, could be taken 
as descriptive both of the subject matter, and the interest. 
The same doubt existed in Pierson v. Vickers, SuprOyWA. — 
See 1 Scrlv. Cop. 2 Ed. 312. where the cases upon the effect of 
the word ^' estate" in devises are collected. 

1 
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A.^ who^ in order to effectuate that intention^ has 
been held to take an immediate estate tail^ in ex- 
clusion of the express limitations to the children. 
So where the devise was to A. for life, and no 
longer, and after his decease to such son as he 
should have, without words of inheritance, and for 
default of such issue, over ; (t) or to A., and after his 
death, to his first and other sons, without words of 
inheritance, and in default of male issue, over, (k) 
a similar construction has prevailed. In these 
cases, the express limitations to the issue might, it 
is conceived, have been preserved, by implying a 
limitation to the heirs of the body of the first 
taker, in remainder after those limitations. 

' But there is another class of cases, not fEilling 
within the terms of the above description, in which, 
notwithstanding that the Court have considered 
the devise as importing a gift to A. for life, with 
remainder to his children as purchasers, under the 
description of '^ heire of the body" or '' issue," 
Wid notwithstanding that there were v technical 
words of limitation in fee, (/) or other words clearly 

(0 Robinson v. Hicks, 1 Burr. 38. Infra, The word '' es- 
tate" was sufficient to give the fee to the son : but as this cir- 
cumstance passed without much notice, and as Sir J. Jekjll 
had decided that the son would take for life onlj, this case mvLj 
be classed, as regards the doctrine iu question, with those in 
which particular limitations to the issue, carrying less than the 
inheritance, have been sacrificed to the general intention. 

ik) Wight©. Leigh, 15 Ves. 564. Infra. 

(/) Frank r. Stoven, supra. 
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*' 

9ufBcient to pass the fee to the children ; yet the 
first devisee has been held to take an estate tail (m) 
on the ground of effectuating the general intention 
collected from a devise over in default of issue of 
that devisee. In those cases the Court has assumed 
to mould and recast the express limitations to the 
first taker^ and to his children and their heirs 
general^ into a gift to the first taker and his heirs 
special^ so as to let in the ulterior devisee upon an 
indefinite failure of his issue^ instead of referring 
the words '' in default of issue'' to the issue before 
specified^ and construing the limitation over as a 
concurrent or alternative contingent remainder to 
take effect only if the limitation to such specified 
objects should not happen to vest. 

The doctrine of general and particular inten- 
tion has been incidentally touched upon in the 
course of the preceding .sheets. . As it has found 
its way into most of the cases on which we have 
been commenting^ and is wrapt in some degree of 
darkness and mystery^ it must not be allowed to 
pass without a strict examination which may tetid 
perhaps to throw light upon its real nature and 
proper objects^ and to restrain it within reasour 
able limits^ which all such undefined doctrines 
are apt to overleap. There existed long prior to 
Robinson v. Hicks a principle which said that the 
primary substantial intent of an instrument should 
prevail against a subordinate immaterial intent : 

(m) Doe f>. Smithy svpra^ 06. 

u 
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but this principle was i4>pKed in oonforifnity to the 
maxim ut res magis valedt quam pereat, (m) and 
had never been used as an unsparing engine of de- 
struction. The certificate (n) of the judges of the 
Court of King's Bench in the above case was un- 
derstood solemnly to propound the doctrine in 
question as a rule of construction in devises^ 
though neither the terms in which it was there 
laid down^ nor its supposed application to the cir^ 
cumstances of that particular case;, conveyed any 
definite idea of its nature ; but succeeding judges 
were left at full liberty to interpret it in a more or 
l^ss extensive sense^ according to their different 
bent of genius, and course of education, (o) As 
other rules and principles of a more rigid and de- 
terminate character, which claimed only the humble 
merit of fixing the construction of express dis- 
positions made by the testator, sunk into neglect, 
the doctrine in question grew Up and flourished, 
till it seems to have attained its full vigour and 
maturity under flie auspices of I^d Kenyon. But 

(m) Plowd. Com. 344. And see Roe v. Archbishop of York, 
6 East. 86. 

(n) ^^ We are of opinion that upon the true construction of the 
will of the testator George Robinson^ Lancelot Hicks therein nam- 
.ted must, by necessary implication, to effeidttiate the manifest gene- 
Tal intent of the testator, be construed to take an estate in tall 
mlde; he and the heirs male of his Jbodj taking the naihe of 
Robinson, notwithstanding the express- estate devised to the said 
Lancelot Hicks, for his life, and no longer." And, it should be 
added, the express devise' to his son. iSee 2 Rn'gh. 3^. n. 

(o) Supra^7$.'n,e 

J 
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Us prevalence in . some of the decisions of the 
Court pf King's Bench while his Lordship pre- 
sided there^ and in subsequent determinations^ has 
been noticed with marked disapprobation by a 
^reat legal authority of the present day^ as tend- 
ing, under the pretext of consulting the general 
intent, to disappoint every intention which the tes- 
tator ever had ; and it will probably be applied 
more sparingly to future cases^ where its admission 
to the extent in which it was laid down by Lord 
Kenyon would operate the destruction^ not only of 
an express limitation to the. first taker, but of ex- 
press limitations to his issue as purchasers. 

As Lord Kenyon aj^ears to have professed him- 
self the champion of this doctrine, and to have 
taken extraordinary pains to exhibit the great case 
of Robinson v. Robinson, or Robinson v. Hicks, (p) 
in what he conceived to be its true lights it is fit 
that his Lordship's statement of the principle^ as 
extracted from the Reports of his Judgments^ 
should be submitted to the reader. 

'"^Robinson v. Robinson (observed Lord Ken- 
yon,){q) was sifted and considered more than 
any preceding case. That case was agitated for 
nearly half a century. It first came on in Sir J. 
Jekyll's time, and was not decided until after Lord 
Hardwicke had' left the profession ; and though the 

(p) Infra, 303. (q) 8 T. R. 9. 

v2 
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lattor en<ertomed some daubta during its discuBsion 
in the House of Lords^ he concurred in the un- 
animous opinion of the judges delivered by Lord 
Chief Baron Parker. By that case this position 
was clearly established, that in the construction of 
a will we must first look to the general intention, 
and gwe effect to that ; and tf there be a secondary 
intention which interferes with it, we are to re- 
concile THE WBOLE ^S FAR AS WE CA^i but Ot oU 

events to give ejfect to the general intention'* On 
another occasion {q) Lord Kenyon said^ '' the re- 
sult of the cases is that the Court is to put such ^ 
construction on the whole of the will as will best 
effectuate the general intention of the devisor^ 
contrary to one (r) of the limitations^ if a different 
construction would defeat the general intent/' And 
in a later case^ {s) his Lordship enforced the 
same principle. '' It has been the settled doctrine 
of Westminster Hall for the last forty or fifty years^ 
th^t there may be a general and a particular in* 
tent in a will^ and that the latter must give way 
when the former cannot otherwise be carried into 
effect. I remember that point much discussed in 
the case of Robinson v. Robinson. I heard it 
argued the first time before a very great lawyer. 
Sir Dudley Ryder, who then presided in this Court. 
A second argument was directed: but he died 

(q) 4 T. R. 88. 

(r) This word one is printed in italics in the report, so that 
doubtless it was really used bj Lord Kenyon. 
(f ) 1 East. 234. 
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before it came on. It was argued a second time 
before Lord Mansfield ; and the certificate^ which 
was afterwards returned upon the greatest der 
liberation^ is in print. Nothing could be more 
positive than the words of the will in that case to 
shew a particular intent that the first taker should 
take an estate fi)r life^ and no longer, (t) But there 
was a general intent apparent^ which could not 
be effected but by giving him an estate tail^ and 
on that the decision was founded. The case was 
carried up to the House of Lords while Lord 
Hardwicke sat there^ and was much considered 
by him ; and questions were put to the judges 
upon it framed by him in every possible shape ; 
and Lord Chief Baron Parker^ who is known to 
have been a very strict lawyer, delivered their opi- 
nions agreeing with the judgment of this Court. 
The same question came on again to be con- 
sidered in Roe d. Dodson v. Grew (u) in the 
Court of Common Pleas; and was there much 
canvassed, and underwent the same determination. 
Then came on the case of Doe d. Candler v. 
Smith, (x) in which I thought I could not make the 
matter more clear than by reading the words of 
Lord Chief Justice Wilmot in Dodson v. Grew." 

Some of the determinations, which profess to 
found themselves on this rule of construction, ap- 
pear to pay but little regard to that part of the 

(0 And (it should be added) that his ton should take u 
persona designaia. 

(11) 2 Wils, 323. Infra. (x) Supra^ W. 
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rule which enjoins us to '' reconcile the whole as 
far as we can/' and which prohibits the subversion 
of more than one limitation. 



If it can be satisfactorily shewn (as I think it 
may,) — I. That this doctrine, as laid down and ap- 
plied by Lord Kenyon, and occasionally by later 
judges, is absurd and mischievous. II. That no 
such doctrine is fairly deducible from those cases, 
which are commonly referred to as its principal, if 
not its original, sources. III. That principles of 
construction irreconcileable with this doctrine are 
established by other cases, whose authority has never 
been impeached. IV. That the doctrine has been 
abandoned by some of its own advocates, and re- 
jected by the courts in several of the modern deci- 
sions. And, V. That it has been condemned by 
some of the highest legal authorities of the pre- 
sent day; — ^then it would seem to follow that it 
cannot be considered as a rule of construction 

clearly established/' 



s< 



1. The conclusion to be drawa from the cer- 
tificate of the judges in Robinson t^^Hicks^ aod 
from the cases which have proceeded upon the 
principle so '^anxiously inserted" (u) in that certifi- 
cate, is (to adopt the words of Mr. Cox (oc) ) ^*^that 
no general rule is laid down In the construction of 
worids of this kind, but that courts, both of law 

(m) \ Cox's P. Wms. 542. (w) Doe ». Halley, ittfru. 
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and equity, consider the icaising eatates by impU- 
cation, as d€^peciding.MpOa such implication being 
neceswry to effhctwUe the gcMral mfmife^ inten- 
twn of the testator J '' — without furnishing any 
definite prjinciples to assist us in collecting that 
general manifest intention^ or in deciding whethec 
aiiy and Ivbat impliciitioii is necessary to effect it ; 
but resigning the whole *' to that power'' which a 
distinguished writer (x) has justly characterized as 
'' most dangerous and most tremendous ;" — the 
discretion of the j^(]|ge. 

The very end and object of law is to prevent 

(j?) Sir W. Jones' Law of Bailments, 3 Ed. 3d. This writer, 
when he is about to controvert the opinion of Lord Holt, in<« 
trodaces that great Judge in these terms : — '^ Sir John Holt, 
whom every Englishman should mention with respect, and fron^ 
whom no English lawyer should ventuVe to dissent, without ex^ 
treme diffidence, &te." Jb.Sb* The author then proceeds to assign 
good rea$o;n8 forhis dissent. He does not think it enough to apply 
the epithets ^^ old" and ^' strait-laced" to the opinions of grave 
and learned men. Supra^ 83. Another passage in this work is so 
apposite to some of the doctrines discussed in the preceding 
sheets that I am tempted to ^uote it. ^^ Nothing, said Mr. 
Justice Powell emphatically, is law, that is not reason, 2 Lord 
Ray. 911.; a-maximin theory excellent, hat in practice danger* 
ous, as qiany rules, true in the abstract, are/alse in the copcrete ; 
for, since the reason of Titius may, and frequently dpes, differ 
from the reason of Septimius, no mau, who is not a lawyer, would 
ever know how to act; and no man, who is a lawyer, would in 
many instances know what to advise, unless courts were 'bound 
by authority, as firmly as the Pagan deities were supposed to be 
bpund by the deci:eep of fate." Ib^60» 
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the enjoytnent of our civil lights ftom bciing che- 
quered by the ever-^variable shades of human bpi^ 
nioti ; and to exclude by positive institution the in- 
9ti^tites exerted on the stron^^st minds by the pre^ 
judices of education^ the desire of chan^^ the 
Caprice of humour^ and the pride of intellect. 
The law of England ill particular is said to de- 
light in certainty, and admits nc* of any propo- 
sition so unbounded as thait which the doctrine 
in > question aims to edtabliilh. The proposition 
amounts in effect to a legal recognition of the 
utmost latitude of discretionary interpretation. 

Of necessary implication, indeed, of that degree of 
tnoi^l certainty which is required to disinherit an 
heir at law, the books enable us to form some pre- 
cise notion : — ^but what constitutes that manifestation 
of general intention which aflforda ground for an 
implication subversive of the particular express 
dispositions contained in the will ? We make no 
advances towards certainty when We are told that 
it is the main, the paramount, the ruling intention, 
prant that two intentions are apparent on the iace 
^ the devise; that (for example) there is an ex? 
firess intent to make the first taker tenant for Itfe, 
and to constitute his children purchasers, without 
vrardB to pass the inheritance to them, and that 
there is also a manifest intent that the estate shall 
go to another on fidlure, and not till failure^ of the 
issue male of the first devisee ;-^ in what reispeet is 
the latter intention more gefielral than* the former. 



MOT.TH.J AND PARTICVLiJIr IMTBttTION . fl97 

except as it comprehends a greater number of ob* 
jects^ and a larger quantity of interest ? But is 
its generality in those respects decisive evidence 
of its being the paramount and favourite intenUoii 
of the testator? If the matter had been &irly 
explained to the testator^ and he had been aaked 
4)0 whidi of these intentions^ 8Uiq[>osing that one 
must necessarily be rejected^ he would wish the 
preference . to be given> without stating to : him 
more of the legal consequences of his assigning 
the preference to what is called the general in* 
tention than that the first devisee would take a 
larger estate than for his life, and his children no 
estates^ by purchase, it seems as reasonable to^sup- 
pose that he would have answered, — ^'I.mean those 
limitations to stand ^ at all events/ whatever may 
become of the inheritance, and of the issue not ex- 
ipfessly provided for ; I do not intend the first de- 
visee one jot more^ nor the second one jot less, 
than I have here given ;" as to assume that he must 
have said — " I mean to transmit the inheritance 
to all the issue of the first taker ; and though I 
have omitted to provide for this object, and have 
anxiously provided for other objects inconsistent 
vnth it, yet I wish to be understood as having said 
nothing more than that such an estate shall ' at all 
events' be raised as will comprehend all the issue 
of the first devisee." But supposing him to in- 
cline in favour of the general intention^ that in- 
dyUiAtion would most probaUy be counteracted by 
^.full statement of the consequences that wouM 
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jBow from the only legal mode of effectuating that 
intention ;— by representing to him that the first 
devisee would take an estate tail^ which^ though 
it might amuse the issue with a chance of sue- 
cession^ would put them, and the remaindermen^ 
in the immediate power of the first devisee, and 
enable him to appropriate the whole of the tea-^ 
tator's bounty to himself. But admitting it to be 
in the highest degree probable that the testator 
would wish the general intention to prevail at all 
events, still we should not be warranted in sacri* 
ficicing, on any conj ectual grounds, (y) the ex*- 
press to the implied gift. Nor is the whole force 
of the objection to Lord Kenyon's doctrine yet 
spent. Assuming the paramount intention tobei esta- 
blished beyond a doubt, — ^is the construction which 
subverts both the express intents ihe result of a 
necessary implication P Might not a limitation to 
the heirs of the body of the first taker, in re- 
mainder after the ejqiress limitations to the child- 

(j() ^^But if the issue cannot take as purchasers, thej can only 
take b J the estates being transmissible, for which purpose the 
ancestor must take a descendible estate ; and, in thus making the 
particular intent give way to the ip^fest g^iiei^ intent, counts 
pf justice do no more |;haa the testator himself would probably 
have done, l^ad he been apprised that his general purppse re- 
quired him to give up his particular intent. But, in collecting 
the general purpose of the testator, the particular intent is 
always regarded ; and if the one can receive effect without pre« 
judice to the otiiidr, it is certainly the duty of coui-ts of justice 
Ip aUoir it ifi prfi^aijl." ? Fmb. Eq. 5 Ed. bS. n. 
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ren be implied^ which would attain the end pro- 
posed, without excldding those limitatioiis ? 

7o exhibit a faithful delineation of the doctrine 
another feature still remains to be more strongly 
touched. In some of the cases to which the docr 
trine has been ap]plied, impUcatum, in the prpper 
sense of that term, was not only unnecesary^ but 
impossible: Implication supposes a chasm or va- 
cancy to be supplied, Uie omission of some connect- 
ing link in the chain of limitations i but where 
there are express limitations, which speak a co- 
herent and perfect sense, and exhaust the whole 
inheritance, all implication is excluded. - Thus ifi 
Doe V. Smith (z) the devise was to A. and th0 
heirs of her body /or ever, ais tenants in common, 
with a limitation over in case of A.'s death be- 
fore twenty one, or without leaving issue ; and 
in Frank v. Steven, the devise wai^ to A. for life> 
remainder to the issue male of his body^ and (fieir 
heirs, with a limitation over in de&ult of such 
issue. In both these cases the judges relied upon 
the words introducing the devise over as shewing a 
manifest {general intention that' the estate - should 
not vest in the ultimate devisee until an indefinite 
failure of issue, or heirs of the body, of > the fir$(i 
taker ; an argument to which it was idle to Iresoirt 
unless they conceived that the limitation to the 
" heirs of the body" in Doe v. SiAithj and to \\ie 

(») Supra^ 96. 
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'^^ issue'" in Frank r. Sloven^ designated individual 
objects to teke as purchasers: But as in the 
former case there were words which^ though not 
strictly technical, were adequate to pass the fee 
simple to the children^ (a) and in the latter case 
there were technical words of limitation in fee 
simple; it is clear that the whole interest was eit- 
J^essly disposed of^ and that nothing was left tor 
itttplication to supply. It can make no difference 
whether the express limitations describe the ob- 
jects by their proper appellation, or by any sub- 
stituted term ; nor whether the inheritance is de- 
vised to them by formal or informal words. It is 
impossible to suppose that Lord Kenyon could 
have b^en ignorant of the sufficiency of the words 
•^-for ever' to carry the fee. 

' ' In Pearson r . Vickers, (h) Mr. Justice Lawrence 
wte in doubt as to the effect of the word ^^ estate" 
Coupled with words of locality : but if words adc^ 
^qvarte to pass the fee would have induced a 
idiffeirent construction, it should seem . that the 
Couit was compet^it to determine; and was bound 
to determine, the legal effect of the word ^^ estate" 
In that devise. . In the same case Lord:EUen- 
^borough asked, '^ how do you get rid of the 
words in default of such issue ?V: The answer 
was natural enough ; 'Hhe words ^such issue' refer 
to / sons and dauglitejrs''' — and it might have been 



^ > 



(a) Suproy 100. (b) Svpra^ 114. 
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iiurly retorted^ '^ how do jrou get nd of what jou 
consider to be express limitations to those sons 
and daug^hters in fee simple?" Mr. Justice Law- 
rence said that the words ^^ in defiiult of stfcA 
issue" were always construed to mean an inde- 
finite fiiilure of issue^ unless restrained by other 
words. But where the previous express limitations 
distribute the entire inheritance amongst the child- 
ren^ the words '' such issue" are reduced to mere 
words of reference to the particular objects of 
those limitations. 

It is clear that in Frank r. Stoven^ (c) the 
Court proceeded on .'the principle here stated, be- 
cause they held that the circumstance of the limi- 
tation over in default of such issue distinguisfaed 
the case from Doe d. Cooper v. Collis, {d) where, 
upon a devise to S. H. during the term of ber na- 
tural life, and after her decease to the issue of her 
body, and their heirs for ever, without (iny limit- 
tation averj Lord Kenyon held that S. H. did not 
take an estate tail. It is remarkable that in Doe 
t^.CoUis, Lord Kenyon applies the phrase *' genertl 

(c) The question came before the Coart upon a case directed 
by the Court of Chancery in a suit for the spedfic perforraanfe 
of a contract for sale, the purchaser objecting to the title, pn 
the ground that B. F. the first devisee did not take an estate 
tail. B. F. had issue a son living at the time of making the 
will, arid of suflfering the recovery on which he rested his titie. 
But the Court thought this circumstance did not vary the case. 

(rf> 4 T. R, 294. ^ 
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intention" to the intcfntion expressed by that de- 
vise^ notwithstanding the absence of a limitation 
over ; and proceeds to shew that , this general in- 
tention will best be answered by allowing the word 
^' issue" to operate as a word of purchase descrip- 
tive of children. It cannot but strike the reader 
that the distinction between these cases (Doe v, 
Collis^ andFrankx?.StovenJ is extremely fine-spun. 



Doe t*. CoLLis. 



Tu S. H. during the term of her 
natural life, and after her decease to 
the Usue of her body, and their heirs 
for ever, [no limitation over.] Held 
an estate for life in S. H. («) 



Frank v. Stoven. 



To B. F. for his life, sans waste, 
and with power to jointure, and after 
his decease, to the istue male of his 
body, and their heirs, and in default 
of such issue, over. Held an estate 
tiul in B. F. 



The Court may construe^ transpose, and mar- 
shal, the words of the will ; it may even supply a 



(e) To state the case more fally; certain, lands were devised 
in these words : — " To his daughters E. A. and S. H., to be 
equally divided between them, not as joint tenants, but tenants 
in common, viz. the one moiety to E. A., and her heirs for ever ; 
and the other moiety to S. H. during the term of her natural 
life, and after her decease to the issue of her body, lawfully 
llegotten, and their heirs for ever." Lord Kenyon said, that if 
ilie d^ise of the second moiety were construed to give an estate 
tail to that daughter, the devisor^s estate would not be equallj 
divided, for then the ultimate reversion of that moiety would be 
again subdivided^ between the heirs of the two daughters, and 
the first daughter and her heirs would take a moietj of this re- 
version over and above what they took under the devise of the 
first moiety of the whole. This sort of reasoning is rather in- 
conclusive. The words..*' .equally to be divided" seemed to be 
naturally applicable to the subject-matter of the gift, and not to 

the interest ; and they were besides merely introductory. 

2 
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limitation in order to complete the sense^ upon 
clear evidence of intention : but it has not the 
power^ even if it bad the inclination^ to annihilate 
estates expressly created^ and capable of standing^ 
consistently with a sound exposition of the will; it 
may expound, but it cannot erase, the written tes- 
timony of a lawful intention. 

Such, therefore, appears to be the real charac- 
ter of the doctrine, when the veil of mystery which 
such terms as '' necessary implication/' '^ general 
intention," '"manifest intention/' &c. have thrown 
over it, is drawn aside. 

II. The cases of Robinson v, Robinson, or 
Robinson v. Hicks, (f) and Roe d. Dodson v. 
Grew, are commonly referred to as leading autho- 
rities for the rule of construction which establishes 
the general intent of a devise at the expense of 
the particular intent. On examination, however^ 
they appear to be referable to a different principle. 

The first of these cases was, as we have s^eu, 
repe^dly cited in strong terms of approbation by 
Lord Kenyon. It is fit, therefore^ that its merits 
should be fairly appreciated. 

The testator devised his real estate to three per- 
sons^ and their heirs, to the uses following, viz. 

(/) Hanmer*s Ca^s (from Lord K^nyon's Notes) 298. 
2 Ves. M5. I Burr. 38. 3 Bro. P. C. 1 80. 
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to raise 10002. towards paying for certain present- 
adons ; and after the 1000/. was raised, then he 
bequeathed all his said real estate j (excepting his 
estate in the parish of Endellyon, and his present- 
ations>) to Lancelot Hicks, for the term of his HJe, 
and no longer, provided he altered his name^ and 
took that of Robinson, and lived at testator's house 
at Bwchym ; and after his decease, to such son as 
he should have, lawfully to be begotten, taking 
the name of Robinson ; and for default of such 
issue, then he bequeathed the same to his (testa- 
tor's) cousin William Robinson [testator's heir at 
law,] and his heirs for ever. And after willing 
that William Robinson might present whom he 
pleased to any vacancy in any of the testator's pre-t- 
sentations during his (W. R.'s) life, and that in 
case any of his (W. R.'s) children should take, or 
be designed for holy orders, bonds of resignation 
should be taken to such child or children, if the 
vacancy happened before he or they attained such 
orders ; and after the same should be disposed of 
^ aforesaid, then he gave the perpetuity of the 
said presentations to the said Lancelot Hicks, in 
the same manner, and to the same uses, as he had 
given his estates. 

' Lancelot Hicks survived the testator. He had 
no son bom at the testator's death, but had after- 
wards two sons, of whom the eldest died in his 
lifetime an infant, and the youngest survived him. 
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Sir Joseph: Jekyll held that Lancelot Hieks took 
an estate for life in the testator's estate^ (except 
Endellyon^ and the presentations) with remainder 
to the eldest^ and btU one son, of Lancelot Hicks 
for life^ with remainder to William Robinson 
the heir at law ; and that the presentations were 
to go in like manner. Lord Talbot affirmed 
this decision on appeal. The point afterwards 
coming before Lord Hardwicke^ he directed a 
case for the opinion of the judges of the Court 
of King's Benchj who certified that '' Lancelot 
Hicks must^ by necessary implication^ to effec- 
tuate the manifest general intent of the testator^ 
be construed to take an estate in tail male.'' — 
On the return of the certificate^ after Lord Hard- 
wicfc^ had resigned the seals^ the Lords Commis- 
sioners decreed in conformity to it. The heir at 
law appealed to the House of Lords. On his be*< 
half it was strongly urged^ (g) that this was the 
first case in which it had been held that the tenant 
for life took an estate tail by implication^ in virtue 
of the connecting words '^ for want of such issue/' 
when the defeult of issue; on which the iroplica*- 
tion was raised^ was not general, but relative, by 
force of the word '' such/' to a particular ante- 
cedent limitation, and where that antecedent limi- 
tation was made to only one son of the tenant for 
life> without any collective description of his heirs 
male, or heirs* of his body, and without any v^ards 

(g) 3 Bro. P. C. 184. 
X 



306 Doemiim of general [sect, vil 

devising an inheritance to that son. &ut never- 
theless all the judges were unanimous in opinion 
that an estate tail male vested in Lancelot Hicks^ 
whereupon the decree of the Lords Commissioneci 
Was affirmed. 

Though this decision underwent such repeated 
and anxious consideration^ the force of the word 
^^ estate'' does not appear to have attracted much 
observation. This word was clearly sufficient to 
vest the inheritance in the son of Lancelot Hicks. 
But admitting that the son taking by purchase 
would have taken only an estate for life^ — was it 
consistent with the rules of law to strain and tor- 
ture the words in order to let in the implication of 
a larger estate to the exclusion of the heir ? 

If we suppose the word ''son** in this devise to 
have been considered as a designation of one in- 
dividual son only, (and the language of the cer- 
tificate, resorting to implication, certainly seems to 
negative the idea that the judges of the King's 
Bench interpreted that word to b.e nom£n cottec- 
tivum, signifying male descendants generally,) then 
all the rules of legal and grammatical construction 
stood directly opposed to the acceptation of the 
word '' issue/' as collocated with the relative word 
^' such/' in a more extensive sense. Nor could 
the construction be supported by simply expung- 
ing the word " such." For if we strike out *^ such/' 
the words '' for default of issue" will with more 
propriety be referable* to the ^n^ whose estate is 
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indefinite^ than to Lancelot^ whose estate is ex- 
pressly for life^ and no longer ; and operate to give 
the son an estate in tail general^ not tail male. 
By this construction two particular intents^ (i. e. that 
Lancelot should take only for life> and that his son 
should take in remainder by purchase^) would have 
been wholly preserved ; and the supposed gene- 
ral intent^ (i, e. that the issue of Lancelot should 
take^) would have been in part eff^tuated^ without 
disappointing any express intention^ whereas the 
construction adopted actually destroyed both the 
particular intents altogether^ at the same time 
putting it in the power of Lancelot to destroy tho 
general intent ; and if we apply the maxim '^ qui 
facit per aliumfacit per se/* then the result will 
be^ that the highest court of judicature in the 
kingdom^ assisted by some of the greatest lawyers 
who ever dignified the seats of justice^ entirely 
subverted the lawful intention of the testator. 
Now as it was manifest that^the relative ^^such'' 
presented an obstacle to the construction^ and that 
the words '^for default of issue/' (omitting ^^sueh") 
pointed more naturally at the son^ and contem- 
plated^ besides^ a failure of issue as well male as 
female ; it should seem that the above result was 
produced by first striking out the word '^ such"' in 
order to let in the implication^ next inserting the 
word ^' male'' after the words '' in default of issue" 
in order to coarct the implied estate ; and, lastly, 
miperadding the words '' of Lancelot Hicks" in 

x2 
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order to make him the* receptacle of this com- 
pound of implication and interpolation. 

But if the true g^round of this decision was that 
the word '^ son" comprehended all the male issue of 
Lancelot Hicks^ and acted as a word of limitation^ 
then of course Lancelot Hicks was tenant in tail 
under the rule in Shelley's case; and " implication" 
and " general intention" are put aside, or reduced 
to an unskilful mode of expressing the effect pro- 
duced by that rule. That the construction was 
really founded on this principle may be inferred 
from several passages to be found in the books^ 
and this inference is strengthened by the difficulty 
of supporting the decision on any other ground. 
When the case was first heard in the King's Bencfa^ 
Sir Dudley Ryder, C. J., after observing that he 
defied any one, lawyer or not, to say with certainty 
what the testator intended, cited several cases to 
shew that the word *^ son" in the singular number 
might be a word of limitation ; and in Doe r. 
Mulgrave, {h) Lord Kenyon himself said, that 
'^ the words ' first and every other son,' ^ children,* 
or ^ heir,' might be taken as words . of limitation, 
where it was necessary to give them that construc- 
tion- in order to effectuate . the . intention of the de- 
visor, as in Robinson v. Robinson." And in. the 
reasons for the appellant in Chapman v. Brown,(i) 

(A) 5 T. R. 323. 

(0 3 Bro. P. C. 273. (signed C. Yorke, J. Duiming,) And 
see 2 Barn, and C. 526. 
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the following passage occurs : — '' It is too well set- 
tled to be now disputed^ that where a man has an 
estate for life devised to him, even with the nega- 
tive words '' no more" or ^' no longer/' or the 
Kke; yet if ther^ is a subsequent devise in the same 
will to his heirs, or the heirs of his body, these last 
words are to be construed as words of limitation, 
and not of purchase; and will operate by force of the 
testator's general intention against his words, {k) 
and give an estate in fee or an estate tail to the an- 
cestor, and not to the heir. Upon this ground it 
was that in the case of Robinson v. Hicks (the 
authority principally relied on for the defendants) 
when it was once resolved that the word ^ son' in 
that will was used by the testator as a word of. 
limitation, as nomen collectivum, as synonimous to 
heir of the body, it followed of course that it en- 
larged the estate for life before given to the father 
into an estate tail" 

The learned editor of Gilbert's Law of Uses, in 
treating of the doctrine of general and particular in- 
tention, expresses surprise at the omiasion of Mr. 
Pearne to notice this case. — ^^ The leading decision 
on this subject is Robinson v. Robinson, 1 Burr. 38. 
It is remarkable that, although Mr. Fearne refers to 
similar cases, yet he does not discuss this case^ to 
which, on the contrary. Lord Kenyon aever failed 
to advert in the many decisions that he made on 

(k) Would it not be more correct to say ^^ by force of the rule 
of law against the testator^s express intention ?" 
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this subject. I cannot account for Mr. Fearne's 
omission of it. Highly as the profession are in^ 
debted to the labours of this writer^ yet one may 
be allowed to observe^ that he appears^ at least in 
some measure^ to have confounded the cases un*' 
der discussion with those which depend strictly on 
the rule in Shelley's case. The cases appear to 
be totally distinct/' (I) 

It is not^ perhaps^ an improbable conjecture 
that Mr. Fearne might have felt some difficulty in 
af^oving of that decision ; and^ notwithstanding 
the successful result of his efforts in refuting the 
doctrines of the Court of King's Bench in Perrin 
V. Blake^ he might be disinclined to enter the con- 
troversial lists with the great judges who decided 
Robinson v. Hicks. 

Whatever imperfections may be found to exist 
in Mr. Fearne's discussion of the learning of the 
rule in Shelley's case appear to have been pro- 
duced by his treating the rule (to use his own 
epithet) as of an '* amphibolous" nature, instead 
of attributing to it a distinct and decided charac- 
ter ; and these defects are discoverable rather in 
the general conclusions which he has drawn re- 
specting the extent and prevalence of the rule> 
than in the classification, or detailed examination, 
of the cases. He cannot, as 1 submit, be fairly 
charged with having mistaken the principle of the 
decisions to which the learned editor alludes. 

(0 Sugd. Gilb. Us. 41.W. 
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It will appear^ I tbink^ on a little consideration 
that the construction of an estate tail in the first 
taker^ adopted in these cases of general and par- 
ticular intention^ is ultimately referable to the rule 
in Shelley's case ; and that the Court, in every in- 
stance in which it has resorted to that construction 
for the purpose of letting in the issue, has in ef- 
fect acknowledged and confirmed the rule. For 
though the testator manifests an intention to benefit 
the issue, he clearly negatives, by giving an estate 
for life only to the first taker, the presumption of 
an intention to benefit the issue through him ; and 
if it were consistent with the rules of law that the 
issue should take in any other mode than deriva-> 
lively through their ancestor, the Court would be 
doing violence to the testator's intention, and 
gratuitously placing the issue at the mercy of the 
first taker — vdut agnum comnuttere lupo — by con- 
verting his tenancy for life into a tenancy in tail. 
To raise estates in remainder to the first and other 
sons successively in tail, with remainder to daugh- 
ters, &c., or to the children as tenants in common 
in tail, with cross remainders in tail, would be to 
frame a new will for the testator. We have seen 
that such liberties are not allowable, even where 
there is an express remainder to the heirs of the 
body, with an express declaration that they shall 
take as purchasers. But no rule of construction 
presents any impediment to their taking originally 
in their own right an estate transmissible to all the 
heirs of the body of the tenant for life ; and as by 
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allowing them so to take, the particular intent to 
give a life estate only to the first taker would not 
be broken in upon, while the general intent to em- 
brace his issue would be as completely satisfied 
and better secured than by vesting an estate tail 
in the first taker, there could be no doubt respect- 
ing the propriety of giving that operation to the 
devise, if a positive rule of law did not prohibit the 
separate existence of such a remainder after an 
estate of freehold of the same quality in the an- 
cestor. In the cases of which we are treating, 
the estate really implied, interpolated, or substi- 
tuted, (for in some of the cases it is difficult to say 
by what means it found its way into the will) is, 1 
apprehend, a remainder to the heirs of the body of 
the tenant for life, which implied, interpolated, or 
substituted remainder, instantly attaches in him, 
by force of the rule in Shelley's case ; and thus it 
should seem that when it is said that the general 
intention over-rules the particular intention, this is 
merely a less accurate, (m) and less intelligible, 
mode of expressing the consequence induced by a 
rule of law, where the will has limited an express 
estate to A. for life, with an implied or construc- 
tive remainder to the heirs of his body. As it 
matters not, with reference to the application of 
the rule, whether the remainder to the heirs arise 
by express limitation, or by implication or con- 
struction, it seems calculated only to embarrass 

(w) 2 Bligh 66. 
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our ideas to distinguish in terms between a de- 
vise to A. for life^ remainder to the heirs of his 
body^ and a devise to A. for life^ remainder to his 
son^ &c. and if he shall die without issue^ over^ 
by referring the effect of the first devise to the 
rule in Shelley's case^ and of the latter to the 
doctrine of general and particular intention ; since 
in both cases A. owes his estate tail to the influence 
of the rule in Shelley's case^ and to the impossi- 
bility which that rule introduces of giving effect to 
any part of the testator* s presumed intention. Into 
the propriety of the implication^ or construction^ 
which raised the limitation to the heirs of the body 
of the first taker^ and which depended on the ap- 
plication of the ordinary rules of interpretation^ it 
was not Mr. Pearne's business to enquire : but 
such a limitation being in fad supplied^ or created, 
(no matter by what authority or by what means) the 
cases fell directly within the scope of his exception 
from his fourth class of contingent remainders. 
The truth is^ that with respect to Robinson v. 
Hicks^ and the case we are about to consider (Roe v. 
Grew J it probably never occurred to Mr. Pearne 
that they were capable of standing on any other 
principle than the effect of the word '' son" in the 
one case, and the words '^ issue male" in the other, 
as substituted terms for '' heirs male of the body/' 

The case of Roe d. Dodson v. Grew, (w) on 

(n) Wilm. 272. 2 Wils. 322. (1767.) 
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ivhich Lord Kenyon also relied as a case of gene- 
ral and particular intention^ appears likewise to fall 
short of establishing that doctrine. There the tes- 
tator devised unto his nephew G.' G. all his lands 
(naming and describing them particularly J to hold 
the same unto him the said G. G.^ for and during 
the term of his natural life^ and from and after his 
decease^ to the use of the issue male of his body 
lawfully to be begotten^ and the heirs male of the 
body of such issue male ; and for want of suck 
issue male^ then he gave all and every the afore* 
said premises unto his nephew G. D.^ his heirs and 
assigns for ever. 

The argument of Wilmot C. J.^ was to this ef- 
fect : — '^ Here are two things intended^ one an es- 
tate for life to G. G.^ another an estate in succession 
to all his sons in tail male ad infinitum. Can they 
both take place ? If they can^ they ought. If 
they cannot^ then balance the two intentions against 
one another^ and see which is the weightiest and 
most comprehensive;, and give that eflFect. Courts 
substitute themselves in the place of a testator^ and 
suppose the question to have been asked him; 
"^ you have willed two things^ which cannot both be 
obeyed exactly according to your wilL and there- 
fore one must yield to the other.' What must have 
been the answer? I wish to be obeyed in the 
principal^ capital^ and most material destination I 
have made^ and to reject the secondary and sub- 
ordinate one.'* 
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It must be obvious that the case here put by 
the learned judge^ i, e.^ a case where there is a 
clear intention to give to one for life, with re- 
mainder to all the heirs male of his body, is one 
which must entirely exclude all the reasoning of 
the learned judge; for the instant this intention 
is fixed, the rule of law determines the effect of 
the two limitations. The Court has no option. 
There are not two conflicting intentions, of which 
the Court is at liberty to prefer the one, and reject 
the other. If no rule of law interposed, both limit- 
ations might stand : but the rule, by uniting the 
limitations, destroys as well the general, as the par- 
ticular intention. How is the general intent of 
the remainder to the heirs effected by a con* 
struction which gives to the objects of that limit- 
ation no estate at all, but transfers the bounty de- 
signed for them to another P But admitting that 
there are conflicting mtentions, the Court cannot 
substitute itself in the place of the testator ; it 
cannot act upon any ground so loose as a suppo- 
sititious answer to a supposititious question. Nor 
would the question and answer, as framed by the 
learned judge, solve the doubt, for the question 
would still remain, — ^which intention did the testa- 
tor regard as the principal, capital, weightiest, and 
most material ? 



'^ The will says that the remainder shall take 
place for want of such issue male. Suck — what? 
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Issue male of the body of G, G.^ comprising and 
embracing every branch arising from him ; not 
one, but all, the male issue derived from him." 

But the intention to exhaust the male line seems 
to be as strongly evidenced without, as with, the 
words introducing the devise over. 

^' The word ' issue' as a word of limitation 
does not defeat the estate for life ; for without fine 
or recovery, which is not to be presumed, an es- 
tate tail is only an estate for life/' 

But though the law may not presume that the 
first taker will exercise his power of barring the 
issue and remaindermen, it must be understood to 
acknowledge a substantial diJOTerence between the 
nature and incidents of a tenancy in tail and a 
tenancy for life. 

The learned judge admits upon the authority of 
Mandeville's case,&c. that '^ heirs male of the body 
of A.'' operating as words of purchase take in all the 
issue male of A. as effectually as if they operated 
as words of limitation ; and that when the estate 
once vests in the heir male of the body of A. by 
purchase, every other heir male of the body of A. 
may take by descent, because it is quasi an estate 
tail from A. : but he contends that the same con- 
sequence would not ensue as if the words ^' heirs 
male of the body" acted as words of limitation ; 
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for ^' suppose (he adds) A. has a son^ who dies in 
his father's lifetime leaving daughters^ and A. has 
other sons^ they can never take at all ; for the 
second brother cannot take because he is not com- 
plete heir." 

The law, however, is settled the other way. It 
is not necessary that the person to take by purchase 
under a limitation to heirs special should be the very 
heir. (a) But it was immaterial to consider whether 
the consequence would have been the same, ornot, 
for the rule in Shelley's case forbade the taking by 
purchase in the case before the Court. 

'' But where the limitation is to the heir male of 
the body of A. no estate tail vests till A. dies ; and 
if there are no trustees to preserve, &c. A. may 
bar (b) the remainders at any time, after the sons 
are born, as well as before ; and a fine levied by his 
eldest son will not bar his issue if he dies before 
the father, because the issue will take by purchase, 
and not from his father." 

This, it is conceived, is not a solid reason fo^ 
converting the remainder to the heirs into words 
of limitation to the first taker. The remainder to 
the heirs would be contingent, indeed, till the 
death of the ancestor, and might be destroyed by 
him : but, unless he had the immediate vested re- 
mainder, the destruction of the life estate and con- 
tingent remainder would let in a stranger; and 

(fl) See 2 Jac. and Walk. 106. (*) Supra^ 37, n. 



318 BOCTRniE OF GENERAt [sECT. VII. 

thoagh a fine levied by the eldest son in the 
father's lifetime could operate only by estoppel^ 
yet there is a still stronger objection to the con- 
struction of an estate tail in the father^ viz. that 
he mayhsLTBil the issue and remaindermen. These 
are the grounds on which the learned judge builds 
his argument The simple question for the Court 
to decide appeared to be whether the words " issue 
male" were used in the gift to designate the imme* 
diate sons of the tenant for life^ or to comprehend 
his issue male indefinitely ? If in Uie latter sense^ 
then it was in effect a ^ift to A. for life^ remainder to 
the heirs male of his body^ and the heirs male of the 
body of such heirs male ; and SheH^y's case was a 
direct authority for holding A. to be a tenant in 
tail male^ notwithstanding the superadded words of 
limitation in tail male, (a) This is the point of 
liew in which Mr. Fearne appears to have con*- 
sidered the case^ for he does not once advert to 
this doctrine of general and particular intention. 
He notices the fact of there being no issue of the 



devisee at the time^ which does not in this case ap- 
pear to have been material. 

The observations which fell from the other 
Judges refer the decision to the legal force of the 
word ^^ issue" as a word of limitation. 

Clive^ J. said that too great regard had been paid 

(o) Fearo. C. R. Ifd. 
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to the superadded words ^' heirs male of the 
body of such issue male/' Bathurst^ J. laid it 
down as a rule that where an ancestor takes an 
estate of freehold^ if the word '' issue'* in a will 
comes after^ it is a word of limitation. And 
Gould, J. observed that the word ^^ issue"' is 
used in the statute De Donis promiscuously with 
the word '^ heirs" ; that the term '' issue" com- 
prehends the whole generation, as well as the 
word '^ heirs" ; and in his judgment the word 
'^ issue" was more properly, in its natural signi- 
fication, a word of limitation than of purchase. 

It is, therefore, too much to say that either of 
these cases supports the principle of construction 
for which Lord Kenyon adduced them as clear 
and decisive authorities. 

3. The doctrine in (][ue8tion is not consistent 
with a train of decisions, in which the raising of 
estates tail by implication has been deemed com- 
patible with the preservation of the particular ex- 
press limitations. In these cases, the testator, 
after proceeding far enough to indicate his pur^ 
pose of entailing the estate upon the issue^ or 
some line of issue, of the first taker, stopped short, 
and left the round of limitations requirite to carry 
the estate through the issue described in a course 
of strict settlement, incomplete. The Courts see- 
ing the intention to intail, and to postpone the 

remaindermen till a failure of the issue contem- 

1 
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plated^ but having no authority to insert remain- 
ders in proper form^ implied a limitation to the 
heirs of the body of the first taker^ which implied 
limitation fell into its proper place^ and without ex- 
cluding or disturbing the antecedent devises^ filled 
up the chasm occasioned by the abrupt termi- 
nation of the express limitations to the issue^ before 
the period marked for the commencement of the 
ulterior dispositions. 

Thus in Langley v. Baldwin^ (p) where a tes- 
tator devised certain lands to his eldest son for 
life, without impeachment of waste, remainder to 
his grandchild J. S. for life, without impeachment 
of waste, with power to jointure, and after his 
^eath to the first son of J. S. in tail, and so on to 
the sixth son only, and then devised that if J. S. 
the grandchild should die without isstie male, the 
land should remain to J. B. It was held that J. 
S. took an estate tail, because the express devise 
was not to all the sons, and the testator could not 
intend to exclude the seventh, and subsequent 
sons, who could only be let in by implying a limit- 
ation to the heirs of the body of J. S., after the 
'limitation to the sixth son, which implied limit- 
ation might stand consistently with the previous 
express limitations, (q) 

(p) 1 Eq. Ca, Ab. 185. 1 P. Wms. 759, 1 Ves. 26. 
(1707.) 

{q) Sec 1 Hanmer's Cas. 64. in Lethieulier t>. Tracy, infrOy 
345. 

2 
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The same principle of construction was adopted 
in the Attorney-General v. Sutton, (r) The tes- 
tator devised the Chequer Inn to his nephew T. 
S. for and during the term of his natural life ; and 
after his decease^ to the first son or issue male of 
his body lawfully begotten, and to the heirs male 
of the body of such first son ; and for default of 
such issue, to the second son or issue male of the 
bo3y of the said T. S. lawfully to be begotten, and 
to the heirs male of such second son lawfully to 
be begotten, for ever, subject to a proviso that the 
said T. S. or his assigns, and the heirs male of his 
body, should not do or commit any waste upon 
the premises, and should not impeach, question, 
or endeavour to defeat, &c. the payment of all or 
any of the annuities, legacies, and charitable be- 
quests, in the said will ; and from and immediately 
after the death of his said nephew T. S. without 
issue male of his body, or after the death of such 
issue male, he devised all the said premises to trus- 
tees for certain charitable purposes. T. S. suf- 
freed a recovery, and died without issue. It was 
adjudged that T. S. took an estate tail; for as all 
the issue male which T. S. might possibly have, 
viz. his third, fourth, and every other soil, were 
not expressly provided for by the will, the limit- 
ation after his ^death, without issue male, raised 
the same estate to him by implication, as if it had 
been limited to him, and his issue male in express 

(r) 1 P. Wms. 754. 3 Bro. P. C. 75. (1721.) And see and 
consider Chorlton t. Craven^ Append. 

Y 
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^wbrds. But it was not pretended that if there had 
been issue male of T. S., his estate tailwould not 
have been liable to open and admit the express re- 
mainders to his first and second sons in tail male; — 
that those remainders wotild have been merged m 
the confstructive estate tail vested in T. S. This ap- 
pears clearly from the report of the case by Peere 
Williams^ (s) who argued in favour of the estate 
tail^ and who contended that by virtue of the 
words ''after the death of the testator's ii«ph^ 
without issue male of his body/' an estate tail was 
created in T. S.^ and that in case he had issue a 
son^ then that estate which was before closed in 
him, should open to let in such first 1son to take ; 
atid compared it to Lewis Bowleses caise, (t) where 
the limitations were to the intended husband and 
wife for their lives, remainder to their first and evei'y 
other issue male in tail male, remainder to the heits 
of the body of the husband and wife, who were 
adjudged to take an estate tail executed st^i modo, 
i. e, upon the birth of a son the estates would 
divide, and let in the remainder to him. 

And in Allanson v. CHtherow, (m) (which, hdw- 
e'Velr, wis the case of an executory trust,) real es- 
tate was devised to trustees, their heirs, Ac. to 
fraise miBiintenance for testator's son, till -he attafned 
tWetity-thi-ee, and when he attained twenty-three, 

(s) lP.Wms.759. 

(0 11 Co. 80. 

(u) 1 Ves. 24. Belt's Suppl. 24. (1747.) 

1 



to cott'oey to iiim, h\» Jieijcs imd assigm^ subJMt 
nevertheless <to such ^ottlemeHt a^s afte^ meoitioiii- 
ed; and if be -mamed .a gentlewomfin yfit^ a 
smtable fortune^ the trustees to ^{tle a jointure 
rent char^ on her^ and subject thereto^ on fthe 
issue of that mariuage^ m strict ^settlements ^^ 
counsel should advise. But if bis son die^ mth- 
jfmt isme «if his body laH>fu]ly bog^otten^ ^Ifie gave 
the said x*eal estate to his nepbew.C. C. for Jife^ 
ihen 1^ trui^tees 4;^ support cot^tingent remaiA^ 
.ders^ .then to the first a^d eviery other .«C|n4fi \9fij^ 
fthey ohanging^ thejr iiaines,to A.; gnd in.de&{)lt,^ 
jauch issue, to the tej9tator> right heurs for ever. 
By a codicil^ the testator^ after rt^qtting that be 
ihad given his lands to ibis ^on for life, nem^indor 
over, gave him power to dispose of any part .thece- 
.of : bpt the oipney thereby raised to be .paid to the 
-trustees ito lay k out in .a .purchase, and settle it in 
the same manner. One of the questions was, 
whether the son was entitled by the words intro- 
ductory of the devise to C. C. to have an inter- 
mediate remainder in tail general, after the parti- 
tcular liflQitations precedent to C. C/^ estate f Lord 
Hardwicke was of opinion, upon great consider- 
ation, that there must be such an intermectiate re- 
mainder in tail, after the strict settlement ; for the 
estate would not otherwise be preserved in the 
-chiStDnel iqt^pded by the testatpr. He would ta.ke 
it for granted, iliat under the direction io .sQttJie, 
eonnected with the codicil, the sen vs^s to be 'te- 
nant for life expressly : and then the question was, 
whether the subsequent wprds, '^ if he die without 

y2 
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issue/' were sufficient to give him an estate tail by 
implication. The issue of the marriage only was 
provided for : so that if the first wife died^ any 
issue by an after taken wife would be excluded, 
contrary to the intent of the testator^ unless some 
benefit arose to them under the last clause ; and 
there was the same inconvenience as in Langley 
V. Baldwin. It was objected^ said his Lordship^ 
that this construction would give the son a power 
to suffer a recovery^ and bar the limitation to C. : 
but there was no help for that ; for if the will was 
fio framed, as that the Court could not restrain 
such common recovery, which was a consequence 
of law, without contradicting the testator's inten- 
tion as to the channel of descent^ the law must 
take its course, (y) 

(if) Other questions atose in ihis case. One was, whetlier, 
in ihe event whieh had happened, of the son's attaining twenty- 
three unmarried, the fee was to be conveyed to him. Lord 
Hardwicke thought not, and that " heirs'* meant heirs of the 
body of the son, and that the codicil put it beyond all doubt 
It was objected that no inconvenience would arise from the want 
of a limitation to the heirs of the body of the son, lor that 
the trustees might execute the power toiies quoties^ and that 
^^ gentlewoman*' was nomen collectivum. But thaiy Lord Hard- 
wicke said, could not be, according to the construction of powers, 
which could be executed but once, unless the words imported 
other^irise ; although it might be executed on a second wife, if 
not done before. Adverting to the executory nature of the 
trust, and the latitude which equity assumes in the execution of 
such trusts, moulding the limitations so as best to serve the pre- 
sumable objects of an intail, it may, perhaps,, admit of some doubt 
whether .the settlement should not have bee^ extended to the first 
jind other sons, &c. by any after taken wife. The case is' rather 
4>bsciire^ S«e Sugd. Pow. 436. 
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In a subsequent case before Lord Hardwicke, 
Lomax v. Holmeden^ (z) lands were devised to 
C. L. (testator's son) for life without impeach- 
ment of waste ; then on trust to preserve contin- 
gent remainders; and after his decease^ to the 
first son of the body of C. L., lawfully begotten^ 
and the heirs male (a) of the body of such first son; 
and for want of such issue to [the omitted] second> 
thirds and fourth [sons^] lawfully begotten sue* 
cessively^ in remainder one after another ; (with- 
out words of inheritance) and for want of such 
issue, to the use of testator's four daughters and 
grandson^ their heirs and assigns for ever. C. L.'s 
first born son died in the testator's lifetime without 
issue^ after which another son was born, who sur^ 
vived the testator. Two questions were made : — 
1. Whether this second born son could take as 
first son of C. L. 3. If he could noty then whe- 
ther he might not take an estate tail under the re- 
mainder to the second son by applying the words 
'' such issue" to the issue of his body. It was de- 
termined upon the first point : but upon the second 
point. Lord Hardwicke inclined to think the se- 
cond born son might by that limitation take an. 
estate tail: at least he thought a great deal 
might be, and had been said, reasonable to main- 
tain it from the omission of the article the, and 
the short phrases used by the testator ; and from 

(2) 3 P. Wms. 176. 1 Ves. 290. 3 Burr. 1676. (1749.Xt; 
(a) So in P. W. only. 
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the ktitude whkh might not tmfftaturally Be taken 
ht expounding the word '' successively/' secnndune 
subjectam materiam, as that word is capable of a 
MrgCF meaning, particularly when appHed to aw 
^tate in a family, anrf especially from the sub- 
seqfuent words in the limitation to the daughters* 
upon (he death without issue ; for they must be 
referred to the issue of some person. Nor had 
th^ testator iSfaid, in words, who*e son the second, 
third,, and fourth should be ; nor for wftnt of whose 
issue the limitation over tf^as to arise, which thefre* 
fore should be supplied. 

The next case is Stanley «?. Lennard, (i) befdrt 
Lord Northington. It arose upon a devise to 
trustees in fee, upon trust to permit S. L. the eldest 
of testator's two natural children to t^ieceive the 
rents for his life ; and after his decease to permit the 
ddest son of S. L., and the issue male of such eldest 
son, to receive the same ; AnAfor want ofhme of 
the said 8, L, to permit testator's secohd son, &c. 
Atid testator directed that his son S. L. should have 
theus^ of testator's pictures for his (L. S.'s) life,fittd 
after his decease to his issue, and the issue iyi his is- 
sue; and for default of issUe of S. L., then to T., &t. 
S. L. died, leaving one child a daughter ♦ who 
claimed an estate tail under the will. Lord NdHh- 
ingtoii observed, that where a testator tuakes a 
man tenant for life, with remainder to one, two, 

{b) 1 Edeu 87. (1758.) 
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three^ &c. of the issue of the tenant for life^ and 
then for want of issue of tenant for life, limits the 
estate over^ this will be an estate tail ^n the first 
taker for life^ by necessary implication ; and this 
because of the word '' then*' before the liD[iitatit)n 
over, which though sometimes an adverb of timCj, 
yet is sometimes a word of relation, an,4 signifies 
as tnucb as '' in such case ;'" an,d must have this 
effect, th^t ijipon the first, second, third, &c. limit- 
ations fgiiling, the remaindermen could npt take it^ 
because of the words '' for want of issue ;" and, 
therefore, unless the tenant for life was construed 
to have an estate tail, it would descend in the inec^n 
time to the Jieir at law^ because the contingency 
on which the remainderman was to take l^ad not 
happened. Then as to the will before the Court, — 
how could ^he say that he myst not giye p^i estate 
tail to S. L. ? The words said so : — the clause re- 
luting to the pictures confirmed it. It was a)*gued 
that all the sons of S. L. shquld take an est^t^ in 
tail male, and then the words should stop: but that 
he could not do. 

The case of Evans d. Brook v. Astley, (c) is 
sometimes referred to as a case of general intention. 
The testator devised all his manors, &c. unto S.D. 
his godson, and son of C. D., of M., during his na- 
tural life, and the heirs male of his body, lawfully to 
be begotten ; and for want of such issue, to C. D., 
another of the sons of the said C. D., of M., during 

(c) 3 Burr. 1570. (1764.) 
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his natural llfe^ and to the heirs male of his ' body 
lawfully to be begotten ; and for wapt of such is- 
sue^ to J. D.^ another of the sons of the said C. D.^ 
of M.^ during his natural life^ and to the heirs 
male of his body lawfully to be begotten ; and for 
want of such issue^ then^ to evert/ son and sons of 
the said C. D., of M.^ which should be begotten 
on the body of his then wife : and for want of 
such issucj then to W. H., during his life, and the 
heirs male of his body, lawfully to be begotten; 
and for want of such issue, then to S. G., for his 
life, and the heirs male of his body; and for want 
of such issue, then to J. G., during his life, and 
the heirs male of his body ; and for want of such 
issue, to the right heirs of the testator. And the 
testator annexed a condition, that if the estates so 
devised to S. D., and others as aforesaid, should 
come to him or them, then he or they, and their de- 
scendants^ should take the testator's surname of D., 
and bear his arms. There were powers to make 
leases; B,iid jointures. S. D., C. D., and J. D., 
the three sons of C. D., of M., all died without 
issue. But C. D., of M., had a fourth son, W. D., 
born after the date of the will; who took the name 
and arms of D., and suffered a recovery, and made 
his will, under which will the defendants claimed. 
The question was what estate W. D., the fourth 
son of CD., of M., took, under the will? Lord 
Mansfield said ; — '' Nobody can doubt of the in- 
tention of the testator. It is too strong, to sup- 
pose that he meant nothing to the after born sons. 
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The words of the will make them indeed joint 
tenants : but that could not be his intention^ for 
this testator had manifestly a pride in his fanlly. 
Then there is a power to make jointures. What^ 
are there to be six or seven jointures^ all at once ? 
It must^ therefore^ be admitted^ that they are to 
take in succession. If so^ the other circumstances 
must be taken in^ to shew what estate he meant to 
give them. And there can be no doubts but that 
he meant them an estate in tail male. Though 
the will is written with the testator's own hand^ he 
probably copied it from a draught ; and he seems, 
by mistake, to have omitted some words which 
were inserted in the original draught. I never 
had the least doubt but that the testator intended 
the same estate to those after born sons^ by analogy, 
as he had given to the prior born. Wilmot, J. — 
"'For want of such issue/ means 'for want of 
heirs male of the body ;' and this is the true con* 
stniction.'" 

Lord Kenyon said, (d) that in determining 
Evans v. Astley, the Court considered the rule 
adopted by Lord Hale, noscitur a sociis, which 
was no pedantic or inconsiderate expression, 
when fjEdling from him, but was intended to con- 
vey, in short terms, the grounds upon which he 
founded his judgment ; — ^that the kindred terms to 
which the Court referred were the limitations to 
all the other brothers ; and a requisition that the 

id) 3 T. R. 87. 
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devisor's name and arms should be borne by tbewi 
and their descendants^, and that the devisor €oul({ 
not be supposed to have intended that the estate, 
vi^hich was the substance^ should ga one viray, *nd 
the name and arms* which were the shadow^ an- 
other. 

The next case of this class. Doe d. Bean «. Hal- 
ley, (e) was decided by Lord Kenyon, and is de- 
serving of particular attention. The tQi^tator deyisod 
the premises in question to hi^ "" nephew M- H-, 
and his assies for and during the tercn of bis natuF^ 
life^ without impeachment of waste; and, frooQ^ai^ 
after hifi decease, to the eldest wn of hispid nepbew 
M. H. lawfully to be begotten, and to the heirfei of 
such eldest son, upon cx>ndition that such eldest 
sou be christened and called by tb^ fiame ef F.; 
and in default of i^sue male of his $aid nepheWy 
unto his nephew S. B., (the lessor of the'plaintiffj 
and his assigns for his life, without impaachment 
of waste ; and from and after his decease, to his 
eldest son, lawfully begotten, or to be begotten, 
and his heirs, provided such eldeM wn be chris- 
tene'd and called by the nasie of F., afid for want 
of «uch issue, to hie (the devisor's) owa right 
heirs/' M. H. suflfered a recovery and died, with- 
out having had any issue male, leaving the de- 
fendant his heir at law. Lord K^nyon, adverting 
to Robinson v. Hicfcs, «aid that the particular ia- 

ient in that ^^om being inconsifiteiit with tke der 

I 

(e)-8T. R. b. (1798.) 
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visor's- general intent, which was that the whole 
line of male heirs of Lancelot Hicks should take, 
the Court thought that they ought in conscience, 
^nd in few, to effectuate that general intent. '' That 
case (continued his Lordship) was a stronger case 
than the present ; for by our decision here we shall 
not violate any particular intent of the devisor. 
Here the limitations are to M. H. for life, remain- 
der to his eldest son, and his heirs, (in fee, it is 
said by the plaintiff's counsel, but to that I do not 
agree,) and in default of issue male of M. H., 
then over. But^ in deciding this case, / mil not 
dbdndon the general rule recognized and dcted 
upon in Robinson v. Robinson. We have our 
chdice of two constructions to effectuate the de- 
Visor's general intent, either to give an immediate 
estate tail to M. H., which would violate the par- 
ticular intent of the devisor; or (and to which 
construction I incline) to say that M. H. took 
an estate for life only, remainder in tail to his 
eldest son, remainder in tail to the fat her ^ in order 
to let in all his issue male. And though the father 
could not bar the estate tail to his eldest son by 
suffering a recovery, yet by coming in as a vouchee 
under a double voucher, he might bar all the re- 
mainders over. I have considered this case to the 
utmost; and am of opinion that this recovery barred 
the remainders over, and that the defendant is en- 
titled to our judgment.^' Ashhurst, J. said, it was 
argued that M. H. having an express estate for life 
given, it should not be enlarged by implication : 
btit the cases of Robinson v, Robinson, and Bam- 
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field V. Popham^ (/) seemed to negative that pro- 
position ; and had brought tlie rule of law back to 
its natural channel, namely^ the general intention 
of the testator^ and freed it from the fetters of 
technical rules. Grose^ J. doubted whether M . H. 
took an estate tail in the first instance^ because that 
would have enabled him to defeat the limitation to 
his eldest son ; and therefore he agreed with Lord 
Kenyon that the way to give effect to every part 
of the icill, was to decide that the father took an es- 
tate for life^ remainder in tail to his eldest son^ re- 
mainder in tail to the father^ so that any children 
that M. H. might have had even by a second 
ventre might have taken. And Lawrence^ J. 
thought that the reasoning in the cases of The 
Attorney-General v. Sutton and Langley v. Bald- 
win went a great way to decide the present case^ 
and that the case of Allanson v. Clitherow bore 
some resemblance to it. 

It is difficult to reconcile this determination with 
the doctrines advanced by Lord Kenyon in other 
cases. The Court did in fact '' abandon the ge- 
neral rule recognized and acted upon in Robinson 
V. Robinson/' so far as that rule had been under- 
stood to warrant the destruction of the particular 
limitations ; and proceeded on the older and better 
rule of giving effect, if possible, to every part of 
the will. 



(/) ^HffOy 342. This case was against the implication of 
an estate tail. 
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The construction adopted in the case of Wight 
V. Leigh (g) does not seem exactly to accord with 
the principle of the above determinations. In that 
case (according to the report) all the testator's real 
estates in E. and S. were devised to her husband^ 
J. C, in case he survived her^ during his life; and 
after her husband's decease, she gave the said S. 
estate to the plaintiff; and after his deaths she 
gave the same to his first and other sons ; and in 
default of male issue, then she gave the said estates 
unto the eldest and other daughters of the plaintiff^ 
and to their heirs male for ever, on condition they 
should take the name of W. and no other. The 
plaintiff, who had a son and three daughters, claimed 
an immediate estate tail. On the other side it was 
contended that by giving the father an estate tail^ 
the Court would expunge the limitation to the first 
and other sons, which was a descriptio persona, as 
much as a limitation to an existing son by name ; 
pointing also to that order, in which estates are 
usually limited, with a view to succession, accord- 
ing to priority of birth ; and that the words '' in 
default of issue male," might be applied not to the 
plaintiff, but to the immediate antecedent, the first 
and other sons ; a construction more grammatical, 
more consistent with the general plan of the de- 
vise, and approaching as near as could be to the 
ordinary language and course of settlement. But 
the Master of the Rolls held, that the plaintiff took 

<^) 15Ves. 6154. (1809.) 
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an immediate estate tail. He said that the evident 
intention of the testatrix was to prefer all *he mal-e 
issue of somebody, either of the plaintiff, or of hilt 
liret and other sons^ to the daughters : but she had 
not given «uoh an interest -to any one^ as would 
enable male issue generally 'to tabe ; for all that 
wa3 given to the plaintiff was what i^mounfted in 
law to an estate for life, and so it was with regard 
to the estates given to his first and other sons. It 
was necessary, therefore, in order to effectuate the 
general intention in favour of issue male, to conr- 
«id6r some of the antecedent takers as having by 
4mplica(ion fiuch an estate as would enable all the 
is^ue male to take, which could only be by giving 
;an restate tail either to the fathei:, or to his ^rst.an^ 
other sons. The male issue intended must, i^ 
Ihought, be the male issue of the fath^, >not Qf 
'thensons. Nothing was before mentioned of :^ny 
•isdue male of the sons ; whereas there was ^. cer- 
itn^n descpiption of male issue of the father befope 
^oken of, ^iz. his iirst and other sons, (a) 

. The value of a decision is always in some de- 
^gr.ee lessened when the authorities which bear 
upon the point are not brought under the con- 
sideratioji oT the Court; and other authorities not 
so immediately applicable are adduced. The only 
cases cited were Robinson v. Hicks, Doe v, Ap- 
plin, a.nd Reward z?. Willock. There was in this 
case a clear intention to fix the estate in the family, 

(a) See Mellfeh v. Mellish, A pp. 
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aad (as I submit) to effect that object by constitut- 
ing the first taker tenant for life only, (the words 
'^after his death" marking the duration of his es- 
tate) and his first and other sons tenants in tail 
male in succession. The daughters were certainly 
designed to take estates in tail male as purchasers: 
As the words '' in default of male issue" were not 
applied to any particular person^ they were refer- 
able in grammatical construction to the last ante- 
cedent "^"^ first and other sons;" and as that con- 
struction was clearly best adapted to effect 4he in* 
tention^ there seemed to be no sufficient reason for 
departing in this instance from the strict rules of 
grammar. The argument that the issue intended 
must be the issue of the father, and not of the 
sons, because there is no previous mention of is- 
sue of the sons, whereas issue of the father, rts. 
his first and other sons are before spoken of, solves 
the doubt by adducing the very circumstance which 
raises it. The default of issue might, perhaps^ 
hare been applied, with less violence to the words 
and the intention, to both father and sons, so as 
to bave construed it a devise to the lather for life, 
r€fmainder to the first and other sons successively 
in tail mafle, remainder to thre heirs male of the 
♦wodydf 'tbe father, remainders over. In Doe -t?. 
Hafley, the defoult of issue tnate;'wbich was there 
expressly referred to the 'devisee Tor life, neees- 
^tfrily reduced the estate devised to the son and his 
heirs to an estate tail. If in the case under con- 
sideration, the default of issue was referable to 
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the father alone, still as the word '' estate/' thoug^h 
coupled with a local description, and notwithstand- 
ing that the devise to the sons, was not imme- 
diate, (A) was sufficient to give the fee simple to 
them ; and as the estate could not be carried over 
on failure of issue male of the father unless the 
sons were restricted to estates tail, it should seem 
that the Court would in this v:ew of the case have 
been warranted in adopting a construction similar 
to that which obtained in Doe v. Halley. But ad- 
mitting that the default of issue was restrained to 
issue of the father, and that life estates only, were 
given to the sons, — might not the Court have im- 
plied a limitation to the heirs male of the body of 
the father in remainder after the devise to the sons^ 
so as to give some effect to all the words of the 
will ? The rules of grammatical and legal con- 
struction appeared adverse to the enlargementof 
the estate of the devisee for life, to the exclusion of 
the remainder to the sons. If we apply the principle 
laid down by Lord Hardwicke in Lethieulier v. 
Tracy, (i) and read the devise as if the words which 
raise the implication were turned into a limitatiQn> 
the case will bear some resemblance to Doe d.Phipps 
V. Lord Mulgrave, {k) where the testator devised 
his estates real and personal in these words — '' in 
trust to T. Lord L, for my first and every other, 
son in tail male, failure of such issue, to my hrothef 
Henry, and his first and every other son in tail 

(») Fwr. 162, (0 Injray 34fi. (k) $ T. R. 
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mtde; ftdliire of such issue to my daughter A. E. C. P. 
and her first and every other son in tail male ; and 
in failure of such issue^ to her eldest daughter, and 
her first and every other son in tail male ; failure of 
such issue to her daughters respectively in succes* 
sion ; failure of such issue to the daughters of the 
last surviving Lord M., in all the foregoing cases 
without impeachment of waste other than wilful." 
And he declared his will to be '^ that the money 
lodged at Child's to pay for the purcha'^e of the L. 
rectory, be applied to that purpose as soon as Sir 
J. S. can complete the title, and the renewals to^ 
be made by the tenant for life." And he named 
'' for the executors in trust of that his will, Mrs. 
A. J., his brother H. P., or whichever of his 
brothers might succeed to the estate,*' &c. The 
question was, what estate Henry took. It was 
held that he was tenant for life only, with remain- 
der to his first and other sons in a course of strict 
settlement, with remainders over. 

The above cases (with the exception, perhaps, 
of Wight V. Leigh, so far as regards the exclusion 
of the sons,) appear to concur in establishing pfrin- 
ciples by no means favourable to the doctrine un- 
der consideration. They do not countenance die 
destruction of estates by judicial exposition, nor 
the raising by implication of estates in no wise 
analogous to the nature and presumable object of 
the express limitations. They were all marked by 
circaMrtances more or less fisivourable to the irh- 
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plication of an estate tail. The testator had mani- 
fested 'an intention to put his estate in a course of 
strict settlement ; he had made some progress to- 
ivards the execution of that intention, but had evi- 
dently fallen short of accomplishing his purpose ; 
he had evinced an anxiety for the devolution of 
the estate in a particular line^ and betrayed the 
hereditary pride of the descendant of an ancient 
house^ or the vanity of a would-be founder of a 
new one^ by imposing the condition of taking his 
jiame and arms» or by other marks of real or as- 
summed fitmily importance. But the construction of 
Lord Kenyon jn Doe v. Cooper^ and other cases 
of that class, (/) struck the particular limitations 

(0 It is needless to multiply examples : but it maj be proper 
to notice that in Doe v. Burnsall, (suprOy 142. n. c.) Lord 
Kenyon agreed that the limitation to M. O. was for life only, 
and the limitation to her children was to them as purchasers; and 
that if it had been shewn that the children could take only for 
life, then, according to Roe v. Grew, the Court would have en- 
deavoured to convert the estate to M. O. into an estate tail, to ef- 
fectuate the intention of the devisor : but the Court thought there 
was enough in that will to carry the fee to the children. And in 
Boed..Blandfordo. Applin, 4T. R. 82. (1790.) which has been 
already alluded to, the testator gave and bequeathed in these 
words ^^ unto my nephew W. D. all that my freehold eiiuie that 
I, bought of Mr. K. situate at A., to hold to him during his. na- 
tural life, and after his decease to and amangtt hia issue; and in 
default of issue, to be divided between my nephew £. D., and 
my niece M. D., and to their heirs and assigns for ever." Lord 
Kenyon, C. J.— ^^In the first clause the estate is expressed to 
be given toW. D. oidy, during his natural life : but in the next 
linHtEtion it is >> go to his is8U9 ; and in default of issue only 
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out of the will^ and raised an estate in the first 
taker^ without^ it should seem^ one single circum- 

was it to go over : it is clear, therefore, from the whole of the 
will, that the devisor did not intend that it should go over to 
those in remainder until after a general failure of issue in 
W» D- Now I think we are warranted hy many determina- 
tions, and particularly by that of Robinson v. Robinson, to give 
that effect to the will which will best answer the devisor's ge- 
neral intention, though by so doing wc may defeat some parti- 
cular intent. It has been argued by the plaintiff's counsel, that 
W. D. took only an estate for life, and his children an estate 
tail : but it would be difficult to put two different interpreta* 
tions on the word issue; and, even if that could be done, it 
would not further the intention of the devisor in this case ; for 
there are no cross remainders to the children, and they can never 
be implied." Duller, J. — ^^ I am not inclined to differ from my 
lord in the construction which he has put upon this will, thouj^ 
I think by so doing we shall go farther than has ever been done 
in any of the former cases ; because, .in order thus to construe 
the will, we must reject the words ' and amongst*' But if we 
were to give effect to those words, it would defeat the general in- 
tent of the will, which will be better effected by giving an estate 
tail to W. D." Grose, J. — ^^ Upon the mere words^ I should 
think that W« D. took only an estate for life ; and yet if wo 
were to put that construction on the will, it would defeat the 
general intention of the devisor, which can only be carried into 
effect by considering ^^ issue" as a word of limitation* 

Lord Alvanley intimated a doubt as to the propriety of the 
rejection of the words ^^ and amongst." 1 Bos. and P. 221 • But 
upon the citation of this case in Doe v. Halley, 8 T. R. 7. n. 
Lord Kenyon said that he was still most clearly of the same opi- 
nion that he was when the case was determined. The principle 
on which Loid Kenyon professed to found his judgment did 
itt fact impose two different interpretations on the word^^ is«oe;" 
lor he considered ^ issue" in the gift to be a word of desigaa- 

z2 
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stance from which an intention to intail could 
fairly be inferred ; nay^ under circumstances which 
apparently led to a contrary inference. The estate 
was devised (readings the will according- to his 
Lordship's translation of the words of gift) to all 
the cAi^^ren equally. Grant that the testator had 
given life estates only to the children, and that he 
intended all the issue of the first devisee to take be- 
fore the remainderman, yet those life estates might 
have been preserved, and the general intention 
satisfied by implying an estate in remainder to the 
heirs of the body of the tenant for life. It may be 
s&id, perhaps, that this would have been vain if 
the first taker had no issue born, since he might 
have destroyed those contingent life estates : but 
the law looks to the continuance, and not the de- 
struction, of estates ; and to urge that the reten- 
tion of the gift to the children as tenants in com- 
mon for their lives would have been repugnant to 
the nature of the implied estate would be to furnish 
a powerful argument against implying an estate 
tail at all. That under a devise to the child- 

tion; and in the clause introducing the devise over, to mean issue 
indefiniteij, — else why lay the emphasis upon that clause ? ]f 
threre had been no such clause, Lord Kenyon would probably 
hare been of opinion that the children of W. D. took estates by 
purchase. Supra^ 3Q2. If the generality of th^ words ^^ in de- 
fault of issue" was the only obstacle to prevent the children 
from taking as purchasers, it was surely less difficult to supply 
the word ^^such" (in default of such issue,) than to reject the 
word ^ amongst." The word ^' estate," as collocated in this 
win, would now be held suffici/ent to carry the fee. 
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ren indefinitely^ without words to carry the fee, 
the children would take life estates only, is the 
consequence of a rule of law which contravenes 
the intention of the testator. The intention of the 
devise, bs read by Lord Kenyon, clearly is that the 
children shall take the absolute interest, and that 
the words introducing the devise over on failure of 
issue shall be understood as referable to a failure 
of children only, on whose coming into esse, the 
fee would vest, to the exclusion of the ulterior de- 
visees. The doctrine, therefore, as applied even 
to those cases, where the children, if allowed to 
take by purchase, would take for their lives only, 
cannot be said to effectuate any intentiony general 
oi^ particular, express or implied. If the testatdf 
had been told that life estates only would pass un^ 
der the words used by him, it is more than {Pro- 
bable that he would have added words of inherit- 
ance ; it is in the highest degree improbable that 
he would have converted the whole dii^position intd 
a' gift to the first taker in tail. The Cotitt hais no 
power to supply the words of inheritance, though 
the intention so strongly requires it : but* though W 
cannot do this, yet, according to the doctrine in 
cfuestion, it can destroy dll that the testator has* 
done towards effecting his object, and direct the 
estate Into a channel of succession altogether re- 
pugnant to the scheme of his wilK 

It does not follow as of course from words in- 
troducing a devise over on failure of issue of sbme 
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or one of the preceding devisees^ that an estate 
tail by. implication shall be raised^ although such 
words be preceded by limitations in tail which 
might eventually foil short of exhausting the whole 
line of issue of such devisee or devisees ; for if the 
testator appear to have carried on the limitations 
to that point at which he may reasonably be sup* 
posed to have considered his object as attained^ 
the words ^^in default of issue^'' &c. will be referred 
to the determination of the previous devises. 

The case of Bamfield t;. Popham^ (m) appears 
to warrant a distinction of this nature. There the 
testator devised certain lands to trustees and their 
heirs^ in trust for B. for his life^ and after his de- 
cease^ in trust for his first son^ and the heirs male 
of his body^ and after the decease of the first son^ 
without heir male^ then in trust for such other son 
and sons^ and their heirs male^ as should be be* 
gotten by the said B. in seniority one after ano* 
ther ; provided that if the said B. should die before 
he came to the age of twenty-one years^ or at any 
time thereafter without issue male, lawfully be- 
gotten of his body^ that then the trust so limited to 
the said B. should be utterly void ; and in such 
c2Lse,from and after the death of the said B. xoithout 
heir male by him lawfully begotten^ the trustees 
were directed to stand seised to the use of C.^ and 

(m) 1 Eq. C. Ab. 183. 1 P. Win». 54. 760. 2 Vern. 4«7. 
449. (1702.) 
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hb' heirs* It was resolved that here beings ah ex^ 
press estate givea to B. for life^ with remainder ta 
his first and every other son^ &c., the words ''if he 
should die without issue male" should not enlarge 
this estate for life into an estate tail^ but meant no 
more than if he should die without sons. 

. The propriety of this decision^ indeed^ has been 
questioned^ (n) and one of the positions laid dowp 
by the Courts viz. that an express estate for life 
shall not be enlarged by implication was clearly 
untenable : (o) but the case received great con- 
sideration^ and is cited without disapprobation in 
subsequent cases by Lord Hardwicke^ (p) and other 
judges^ who distinguished it from Langley v. Bald- 

(n) ^' The drcamstance of the testator's having limited aa 
estate in tail male to the first and other sons of the devisee for 
life might, in the event which had happened, render it anne« 
eessary to enlarge the estate of the devisee for life : but the 
GpBfitractioD of a will is not to vary with the events. Suppose^ 
therefore, that the eldest son 6f the devisee had died in the life* 
time of the testator, the devise to him would have lapsed, and 
his issue male would consequently have been excluded from 
taking under the will. White v. White, 1 Brb. Cha. Rep. 219. 
S6e Ambrose v. Hodgson, Dougl. 340. Denn v, Bagshaw, 
il'Temi Rep. 61% But the limitation over was not to take ef- 
fect while there was issue of the devisee for llf?; an intention 
which, with reference to the i\>ove possibility^ could only re-^ 
ceive effect by enlarging the estate of the devisee for life. The 
case of Bamfield c. Popham must, therefore, as it seems to me, 
be allowed to be a decision against the general intent in order to 
effectuate the particular." 2 Fonb. Eq. 58. n. 

(o) See Blackburn p. Edgley, infray 344. 8 Mod. 2(50. 

(p ) 1 Ves. 26. 
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Vfin^ and cases of that class^ on the ground. that 
the testator had filled up by the express limitationft 
the measure of his intention. It is laid down by 
Raymond^ C. J.^ (p) that where an ests^e for life 
U devised to one^ with a provision immediatdy for 
all his sons successively^ and if he die without 
issue^ remainder over^ in such case the devisee 
has but an estate for life^ because these words '^ if 
he die without issue ;" shall be intended a dying 
without such issue as are expressed in the will ; 
and upon this distinction^ he adds^ the case of 
Bamfield v. Popham^ was adjudged, (q) 

And in a subsequent case^ Blackburn v. Edg- 
ley, (r) where a testator devised his freehold estate 
to trustees in trust to convof to H. E. for life, with- 
out waste, remainder to trustees during his life ix> 
preserve contingent remainders, remainder to his 
first and every other son in tail male^ remainder to 
his daughters in tail general as tenants in common^ 
with power to H. E. to make a jointure ; and if 
H. E. should die loithout issue, then he devised, Ac. 
It was argued that H. E., by virtue of the words 
^^if he die without issue,"" should have an estate 
tail ; for that otherwise the daughters of his son 
could never take, which would be against the tesr 
tator's intention. But Lord Chancellor Parker, 
though he exploded the notion that the words of 

(p) 8 Mod. 260. (q) Seea^so Cro. £^is. 16. 

(r) 1 P.Wms. 600. (1769.) 
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implication should not turn an express estate for 
life into an estate tail, and was clear that a devise 
to A. for life^ and if he die without issue^ to B.^ 
gives A. an estate tail^ held that here being a 
Cmitation upon H. E.'s death to his sons, and after 
to his daughters, the words ^'^ if H. E. should die 
without issue/" must be intended '^ if he should 
die without such issue ;*' and it did not appear that 
the testator intended the daughters of H. E.'s sons- 
to take, for he might think that on H. E/s dying 
without issue male, his name and family would be 
determined, for which reason he might limit it over 
to the daughters of H. E. himself. This, it will 
be observed, was the case of an executory trust, 
which authorised the Court to mould the limita- 
tions so as to give full effect to the intention. 

In the case of Lethieullier v. Tracy, («) before 
Lord Hardwicke, the failure of issue was re- 
stricted to the decease of the first taker: but the 
case is worth noticing on account of the principle 
kid down by the Court as applicable to the con- 
struction of devises of tbis nature. It arose upon 
a devise of all the testator's manors, &c. to fais' 
daughtei* M . D., during her natural life; and from 
and after the determiniitien of that estate, to trus- 
tees, and' their heirs, during her life to preserve 
contingent remainders; and from and after the de- 
cease of his said daughter, to the first, son of her 

(«) 3 Atk. 774. 784. 1 Hanmer's Cases, 56. Amb. 204, 
•220.(1754.) 1 
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body^ and to the heirs male of the body of such 
first son; and for de&ult of such issue, to the 
second, third, fourth, fifth, sixth, and every other 
son of his said daughter, lawfully to be begotten, 
successively, and the heirs of their respective 
bodies ; and for want of such issue, to the daugh* 
ter or daughters of his said daughter, M . D., se- 
verally, and to the heirs of their respective bodies. 
And in case that his said daughter should depart 
this life without issue of her body living at her de- 
ceasey then he did thereby give and devise, &c. 
The testator directed certain monies to be laid Q\it ' 
in the purchase of land, to be settled upon ;hi8 
daughter, and her issue, in the same manner tha^ 
he had devised his manors, &c. It was contended 
that the purchased estates should be limited to 
M. D. for. life, remainder to her first son in tail 
male, remainder to her second and every other son 
in tail general, remainder to her daughters in t«.il 
general, remainder to the heirs of the l^ody ol 
M. D. Lord Hardwicke observed, that the quesf- 
tion was whether the words did not afford i»uOh 4^ 
implication of the testator's intention of letting >|u 
all the issue of his daughter as .would require the 
construction to be a remainder in tail in h^r^ with- 
out which the daughter. of a son. could not take? 
The consequence of that construction would not 
secure the estate to the daughter of a spn, which 
^was the end intended to be answered by it; nor 
would it ever come to such a daughter but by de* 
scent from the mother if she thought fit to permit 
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it ; she (the daughter) could not take ex pravisume 
testatoris, though it would defeat the subsequent 
remainders. The ground of aO the cases^ he said^ 
was that if the words that afford the implication, 
the words of contingency, the connecting words> 
were turned into words of limitation, they would 
give a clear estate tail by devise; as where the 
gift is to A., and if he die without issue to B., this 
is the same as if the gift was to A., remainder to 
his issue, &c. which, according to the doctrine of 
Shelley's case, is an estate tail, for the two estates 
conjoin : but as the words in this case being turned 
into a limitation would not give an estate tafl, he 
held that the daughter should have only an estate 
for life. 

To these cases we may add, as not irrelevant to 
the doctrine in question, the case of Denn d. Rad- 
clyffc V. Bagshaw, (t) where the testator devised 
unto his nephew R. B., and the heirs male of his 
body, all his houses, &c. in W., and for default of 
such issue of his body, to W. B., the second son 
of his brother, and the heirs male of his body ; 
and for default of such issue to J. B., the third 
son of his brother, and the heirs male of his body ; 
and for default of such issue, to the right heirs of 
the devisor. He then devised unto his daughter 
M . B., all his estate, lands, &c. called B. E., (the 
premises in question) for her life, and immediately 
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after her decease to the first son of her body, if 
living at the time of her death, and the heirs male 
of such first son ; and for default of such issue^ to 
the second son of her body, if living, &c. and the 
heirs male of such second son, and so to the thilKt 
and every other son of the body of the said M. B., 
and their heirs male, as they should severally and' 
respectively follow in seniority of age, and priority 
of birth ; and for default of such issue male, to his 
said nephew R. B., and the heirs male of his body; 
and for default of such issue, to his nephew VF., 
and the heirs- male of his body ; and' foi^ default of 
such issue, to his nephew J'., and the heirs male of 
bis body; and for default of such issue, to his own 
right heirs. It was insisted that it had been held 
in a variety of cases that the Court will put such a 
construction on a devise as will best effectuate the 
general intent of the devisor, contrary to any one 
particular limitation^ if the carrying of that into 
execution would defeat the general intent, whit^ 
in this case would be effected by converting the 
life estate of the daughter into an estate tail. But 
Lord Kenyon said that all the c&des* cited in sup^ 
port of this construction proceeded not 6n> the- 
formal and technical wordsy hut' on infarmabwoi^^' 
in the wills, where the Courts* were leftto coUkti th6^ 
intention of the devisor as well as they could froni 
the different- parts of the will : whereas here cor- 
rect and technical expressions were us^d through^ 
out ; and no lawyer could have introduced more 
fdrma) words. 
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We have seen that in several cgtses (u) the rela- 
tive force of the word '^such'' has been disregarded^ 
Rod that the Courts have considered the words '^ in 
de&ult of such issue" as in themselves sufficiently 
strong to raise an estate tail by implication^ even 
where the express devises^ as construed by the 
Courts were n^t coniustent with an intention to in- 
tail: but there are other cases in which these words 
have been held to be mere words of reference to 
the objects of the antecedent devise^ notwith^stand- 
ing that from the omission of words of inheritance 
those objects would take only life estates^ and not- 
withstanding that they were the daughters ef the 
first tenant for life> to whose sons the estate was 
previously limited in strict settlement. 

One of these cases^ Denn d. Bridden v. Page, (x) 

(ti) See also Chorltoa 0. Crayen, App. 

(x) Stq^roy 52. ^^ The case of Denn d. Bridden c. Page hu 
been relied on by the plainti£& in error, where Lord Mansfield 
intimated an opinion that there was a blunder in the will* I 
find myself pressed by whatever fell from so great a judge ; and 
it is always with doubt and distrust of my own mind, that I 
differ from him in opinion : but I am not prepared to say that 
there was any blunder in that will. There the devisor gave to 
S. N., the son of T. and M. N., for life, remainder to trustees 
to preserve, &c., remainder to the first and other sons of S. N.^ 
and the heirs male of his and their bodies ; then-having provided 
for the male heirs, (who are. generally the favourites in cases of 
landed property,^ it is not improbable that it should occur to 
the testator to pi^vide for the present generation,* and therefore 
he devised to all and every. the daughters of the body of S. N«, 
by his then wife; and for default of si|ch issue, to the right heirs 
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is noticed in a former page. Tlie case of Hay v. 
Earl of Coventry (x) is a similar decision by Lord 
Kenyon. The premises in question were devised 
to trustees in fee^ upon trust to raise 5000^.^ and 
subject thereto^ to stand seised of tbe premises to 
the use of his grandson R.^ Lord C.^ for life ; re* 
mainder to trustees to preserve contingent remain- 
ders ; remainder to the first and other sons of the 
said Lord G. in tail male; remainder to Lady F. C. 
for life ; remainder to trustees to preserve contin- 
gent remainders ; remainder to the first and other 
sons of Lady F. C. in tail male'; and in default of 
Hsuch issue^ '^ to the use of all and every the daugh- 
ter' and daughters of the body of the said Lady 
F. C.^ lawfully issuing as tenants in common^ and 
not as joint tenants ; and in default of sucfi issue, 
to the use and behoof of his own right heirs for 
ever." The question was what estate the liinita- 
tion to the daughters of Lady F. G. conferred ? 
It was contended that they took estates* tail ; other- 
wise the general intent of the devisor^ to be col- 
lected from the whole will^ could not be effected. 
But Lord Kenyon said^ ^' the general rule^ whidi 
is laid down in the books/ and on which alotte 

<>f & N. for^Ter. Novrwhen there is nothing in the will to 
lead to such a sapposition, why should it be supposed that that 
was a blunder which brought forward the daughters of sons, in 
preference to the issue of the sisters ? I hav^known manj cau- 
tious testators make limitations in their wilh like that**' Per 
Lord Kenyon in Dacre 9. Dacre, a T. R. 116* 
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courti could with any safety proceed in the deci- 
sion of questions of this kind, was to collect the 
testator's intention from the words which he had 
used in his will, and not from conjecture ; and that 
in this case the objection occurred, voluity sed non 
dixit. It could not be said to have been the in- 
tention of the devisor that the daughters should 
take estates tail general, as no such estate was 
given by any part of the wiU ; and the devisor had 
totally laid aside the daughters of the first devisee], 
and the daughters of his (the devisee's) sons. The 
words here used, technically considered, only con^ 
ferred an estate for life on the daughters. If, in- 
deed, the word ' such' had not been introduced in 
thb clause, the Court might, perhaps^ have said 
tbat, as ' issue' is gentis genercdissimum^ it should 
dnclude all the progeny. But here the word 'such' 
is* relative, and restrains the words which accom* 
pany it. Then it is said that the Court went as 
far, in Robinson v. Robinson, and in the other 
cases cited, as we are desired to go now. But U 
is euffieient to say, that in that case no doubt was 
entertained but that the estate was intended to go 
4o the issue of the first taker ; and the only doubt 
was whether the first taker should tiake an estate 
for life, or in tail ; and it was to be collected from 

the whole will that it was his intent to give ah 

■ • ■ ' <. 

estate tail [not to the first taker.] In the easels 

^pf Robinson v. Robinson^ and Evans t?. Astley^ 

the testator sufficiently maoifeated bis intention: 

but here he had us^d no w«rrds testifying^ his^ in- 
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tention to give an estate of inheritance to the 
daughters^ and the Court could not supply them/' 

In the argument for the appellant in Jesson v- 
Wright, {y) the cases of Denn v. Page, and Hay t;. 
Earl of Coventry, were said to be clearly distinguishr 
able from Robinson v. Hicks, Pierson v.Vickers, &c.; 
because the gift was not, as then, to children gene- 
rally, but to daughters, a particular class of issue, 
and because the words ''for want of such issue*' 
were satisfied by the previous estates of inherit^ 
ance in the sons, and the life estates in the daugh> 
ters. Still it can hardly be considered that the tes- 
tator intended by the indefinite gift to the daugh«> 
ters to make them mere tf^nants fojf life ; and it 
does appear rather difficult to understand why the 
words '' in default of such issue" w^r^ dioughl 
sufficient in Robinson v. Hicks, Pieifson v. Vickers^ 
and Frank v. Stoven, to Enlarge the estate of the 
first taker into an estate ts(it, in oppo^tion to the 
express devises, and decbred intention ; and in^ 
sufficient in Denn v. Page, &nd Hay v. Earl of 
Coventry, to enlarge the indefinite gift to the 
daughters, consistently with the geheral plan of 
the will, and in furtherance of the presumabte in- 
tention ; — why in the former cases these words 
were permitted to exert a positive force which 
nothing could withstand; and in the latter were ' 
strictly restrained to their mere rebtive signification? 

(ir)2BHgh3«; 
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The words ^' in default of such issue" have also 
been held strictly referential where they occurred 
after a devise to' one for life^ with remainder to 
the children of the tenant for life^ and their heirs. 

As in Doe d. Comberbach v. Perryn, {z) where 
the premises were deviled to D. C. for life, for her 
separate usq^.with a power of leasing, remainder 
to trustees to preserve contingent remainder^, re- 
mainder to all the children of D. C, begotten or to 
be begotten on her body by testator's nephew J. C, 
and their heirs for ever, to be equally divided be- 
tween and among such children (if more than one) 
share and share alike ; but if only one child, then 
to such only child, and his or her heirs for ever ; 
and for default 0/* such issue^ to J. C, for. life. 
Lord Kenyon said that words more emphatical 
could not be used to create a fee, than '' to A.; 
and his heirs for ever,'' and that here '^in default 
of issue'' was referable to children. He therefore 
thought it infinitely too much, in construing this 
will, to say, that these words only gave an es- 
tate tail to D. C.'s children ; and that the Court, in 
saying so, must proceed on conjecture only, against 
the express words. And Buller, J. said, the Court 
could not reject any word, which had sense in the 
place where it stood, and that the words '' such is- 
sue" were sensible if they meant children. 

The same construction prevailed in the case of 

(<) 3 T. R, 484. (1789.) 
1th. 
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The King v. Marquis of Stafford^ {a) upon a devise 
of copyhold lands to the testator's grand-daughter 
R. H. and her assigns during her natural life^ 
remainder to trustees and their heirs during 
her life to preserve contingent remainders^ re- 
mainder to the use of the lawful issue of the body 
of the said R. H. in such shares^ manner^ and 
form, as R. H. should by will appoint ; and in de-. 
fault of appointment to the use of all the children 
of R. H.J lawfully to be begotten, and their heirs, 
as tenants in common, and not as joint tenants ; 
and in default of such issue, to the use of all the 
other children of his daughter R., begotten or to 
be begotten, and their heirs as tenants in common, 
and not as joint tenants ; and in default of such 
issue, to the use of his own right heirs for ever. 
The question was, what estates the children of 
R. H. took ? It was contended that they took 
estates tail. But the Court held that they took an 
estate in fee by purchase. Lord EUenborough 
said, that the whole argument had rested in apply- 
ing the words '' in default of such issue*' to the 
children of R. H. and their issue ; but the Court 
thought that these words were in their ordinary 
and proper sense referable to the children only. (6) 

These cases are hardly consistent with Frank v. 
Stoven, or with Denn d. Webb r. Puckey, (c) a 

(a) 7 East. 521. (1806.) 

(fi) See also Doe d. lijyersage v, Vaughan, 5 Barn, and Aid. 
464., which confirms Hay o. Earl of Coventry, supra^ 352. and 
shews the extent to which general intention threatened to go. 

(c) 5 T. R. 299. (1793.) 1 
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case of general intention which remains- to be. 
stated. The testator devised certain lands to his 
grandson N. W. for life, without impeachment of 
waste, and after his decease to the issue male of 
his body lawfully begotten, and to the heirs and as- 
signs of such issue male for ever ; and for default 
of such issue male^ then to his grandson W. W. 
for life, with remainder to the issue male of his 
body, and the heirs and assigns of such issue male; 
and for default of such issue male, then to hi9 
grandson J. W. for life, with remainder to his 
issue male in like manner. N. W. suffered a re- 
covery, and died without issue. Lord Kenyon ob- 
served, that it had been for a long time, and very 
properly settled, that if a devisor, ignorant of tech- 
nical terms, sitting down to draw his own will, make 
clashing limitations, the Court, in construing that 
will, must depart from some particular limitations, 
in order to give effect to the general intention of the 
devisor. ''That (he continued) was solemnly decided, 
and anxiously inserted in the certificate, in Robin- 
son r. Robinson. Now what was the general in- 
tention of the devisor in this case ? It was, that 
the male descendants of his grandson N. W- 
should take the estate, and that none of those to 
whom the subsequent limitations were given 
should take until all the male descendants of N. W. 
were extinct. It had been contended by the plainr 
tiff's counsel, that N. W. only took an estate for 
life : if so, what estate was given by the words 
' to the iasue male of his body lawfully beg-otten, 

2a 2 
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and to the heirs and assigns of such issue male ?' 
Was it to extend to more than one son ? It. would 
be difficult to extend it to more than one ; and I 
conceive that the eldest must have taken the ab- 
solute interest in the estate. The devisor's inten- 
tion will be best answered by our deciding that 
N. W. took an estate tail, which will comprehend 
M his issue male^ and that none of the limitations 
over could have taken place while any of his issue 
were living." 

Here Lord Kenyon seems to have considered 
thatj according to the legal construction of the 
words of gift, this would have been a devise to 
N. W. for life, remainder to his eldest son in fee ; 
but that the words '^ in default of such issue*' con- 
templated an indefinite failure of issue, and were 
not referable to the son. If his Lordship con- 
ceived the words '^ issue male'* in the gift to be 
used as a substituted term for heirs male of the 
body, then they were words of Habitation, and 
N. W. took an estate tail under the rule in Shelley's 
case, and not- by virtue of the rule supposed to be 
established by Robinson v. Hicks for the con- 
struction of wills which contain ^^ clashing limita- 
tions." And if he conceived the words ^^ issue 
male*' in the gift to be used as a descriptio per- 
sdfUBj then it should seem that Doe v. Perry n ^nd 
Ddnn V. Puckey are clashing authorities. 

He who shall succeed in thoroughly reconciling 
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this modern doctrine of general and particular in- 
tention with the principles of the decisions which 
have been stated under this head of enquiry^ or 
with the rules of law and received canons of con- 
struction^ or even with itself, must possess in an 
eminent degree the happy faculty of educing sym- 
metry and order from the crude anomalies of the 
law^ and creating to himself^ at least, clear and 
harmonious systems out of the elements of con- 
fusion. 

IV. It is impossible not to perceive -that even in 
the time of Lord Kenyon the courts began to he 
startled at the probable consequences of an indis- 
criminate admission of this doctrine in its full ex- 
tent ; and acknowledged^ tacitly at least, the pro- 
priety of fixing limits to its growing power. In 
the discussion of the cases stated in a former sec- 
tion, (c) it has been shewn that the judges of later 
times have rejected this doctrine in several cases, 
which appeared to fall within the scope of its ap- 
plication, and which in the time of Lord Kenyon 
would probably have received the construction of 
an estate tail in the first taker on the principle of 
effectuating the general at the expense of the paiv" 
ticular intention ; but which previously to his time 
would have received the same construction on a 
different principle, viz, that of upholding the estal- 
blished rules of law in opposition to the intention. 

(c) Suproy 121. 136. 138. 
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It may be thought that the determination in 
Jesson D.Wright proceeded solely or chiefly* on the 
notion of effectuating the general or paramount 
intention^ conformably to the doctrine of Doe v. 
Smithy and similar cases : but in fact that deter- 
mination struck at the root of the doctrine by ex- 
pressly treating the words ". heirs of the body*' as 
uncontrolled by the context, and as exerting their 
legal and natural force as words of limitation to 
all the heirs of the body of the first taker. Nothing 
can be more explicit as to this point than the lan- 
guage of the noble and learned persons who ex- 
plained the grounds of the judgment. Lord Eldon 
said, that if the will had stopped, at the words 
'' heirs of the body/' then, notwithstanding the tes- 
tator had before given an estate expressly to W. W. 
for his natural life only, it was clear that by the ef- 
fect of these words (heirs of the body) he would 
be tenant in tail ; that, in order to cut down this 
estate tail, it was absolutely necessary that a par- 
ticular intent should be found to control and alter 
it as clear as the general intent here expressed ; 
that because children were included in the words 
'' heirs of the body," it did not follow that '' heirs 
of the body" must mean children only, where you 
could find upon the will a more general intent, 
comprehending more objects; and after stating 
that it had been argued that '' heirs of the body" 
being the general description of those who were to 
take, and the words '^ share and share alike as te- 
nants in common" being words upon which it was 
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difficult to put any reasonable construction^ child- 
ren would be merely objects included in the de- 
scription^ and so would an only child^ and that '' for 
^Fant of such issue'" must mean for want of heirs 
of the body ; his Lordship added, '^ if the words 
*" children' and ^ child' are so to be considered^ 
as merely within the meaning of the words ' heirs 
of the body/ which words comprehend them and 
other objects of the testator's bounty, (and I do 
not see what right I have to restrict the meaning 
of the word ^ issue') there is an end of the ques- 
tion." — ^Now the plain inference to be drawn from 
these passages is, that the words '' heirs of the 
body" were considered as descriptive propno vigore 
of the whole line of inheritable issue ; that tl\e 
words " share and share alike as tenants in com- 
mon" were rejected as repugnant to the estp,- 
blished sense of the words '"^ heirs of the body ;" 
that the word '' child" was treated as involved in 
the comprehensive term '^ heirs of the body ;" that 
the words '^ in default of such issue" were under- 
istood as relative to all the objects of the precedent 
gift, and not merely to the last antecedent '^ child," 
and consequently did not cut down that gift ; and 
that the devise was therefore reduced to a simple 
gift to A. for life, remainder to the heirs of his 
body, and in default of such issue, over, whioh 
was clearly an estate tail by the express terms of 
the rule in Shelley's case. The words introducing 
the gift over, on which Lord Kenyon always re- 
lied, and on which he built his doctrine of general 
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and particular intention^ so far from being made 
the ground of the decision^ were regarded as the onty, 
circumstance capable of affording an argument 
against it ; and it cannot be doubted that if the 
will had stopped at the word " child/' the judgment 
would have been the same. The words ^' general 
intent/' and " particular intent/' were indeed 
thrown in (out of respect perhaps to the great 
names by which they had been used^ and certainly 
not, as we shall presently see, from any respect to 
the doctrine in question,) but it is clear from, the 
appiication made of these terms that they were 
meant to express the legal effect of the words of 
gift. Lord Redesdale disavowed in distinct' terms 
any reliance upon what has been termed the. ge- 
neral intention of devises of this nature ; and ob- 
served^ that to say ^^ the general intent should 
over-rule the particular, was not the most accurate 
expression of the principle of decision, but that the 
rule was that technical words should have their 
legal effect, unless, from subsequent inconsistent 
words, it was very clear that the testator meant 
otherwise." 

V* It only remains to state, that not only has 
the accuracy and propriety of this phrase ^^ gene- 
ral and particular intention" been denied by Lord 
Redesdale ; but that Lord Eldon has on more than 
one occasion condemned the doctrine as tending, 
under, the pretext of serving the general intent, 
to destroy both general and particular intent. In 
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«ye effect r*r' *'°"'*' »*■« *»«»"<* to 

give eitect to the paramount intent " Ah^^a- 
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hold of the same quality to the ancestor, operates, 
a^conhng to th. rules of law, to vest the iihLtanc^ 
n the ancestor, ,n opposition to the words and the 
intention, and that courts of judicature are bound 
to impose that construction upon the will. 

To sum up the short but eventful history of the 
doctrine .—Lord Kenyon found it established as a 
rule of construction in wills, that the words "heirs 



(e) 2Bligh 51. 
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of the body/' &c. unexplained were words of 
limitation^ and enlarged the estate of the first taker. 
This rule^ either because it had contracted the 
rust of antiquity^ or because it presented one of 
those barriers which must be broken down ere a 
new and liberal system of exposition, haying pure 
reason for its basis^ and natural equity for its ob- 
ject^ could be firmly established^ was destined to 
be expunged in effect from modern jurisprudence. 
But as the rule, however unworthy in itself of the 
serious regard of grave and learned men^ stood 
connected with the main fabric of the law of real 
property, and great names had bowed to its pre- 
scriptive authority ; it was necessary to look around 
for some new principle of construction, which 
might supply its place. The certificate of the 
Court of King's Bench in Robinson v. Hicks, 
promulgating, as the ground of that ^decision, ne- 
cessary implication founded on manifest general 
intention, seemed to furnish such a principle. It 
was, therefore, held that "heirs of the body,"&c. 
in the operative part of a gift were restrained 
and cut down to words of particular designation 
by any expressions inconsistent with a course 
of descent ; but that if this gift was followed by 
a gift over in default of issue, or even of such 
issue, the manifest general intention to be col- 
lected from the terms of the ulterior devise over- 
reached this constructive gift to individual objects, 
(whether those objects would have taken in fee or 
for life only) and raised an estate tail in the first 
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taker by implication^ as in Doe v. Smith, Doe v. 
Cooper, &c. It followed, as a necessary conse- 
quence, that if there happened to be no such devise 
over, the words of gift took efiFect according to the 
construction thus imposed upon them ; so that if in 
Doe V. Smith there had been no devise over, the 
first taker would have been held tenant for life, with 
remainder to the children as purchasers ; and if in 
Doei;. Collis, there had been a devise over for want 
of issue, the first taker would have been held te- 
nant in tail, and nothing would have vested in the 
children by purchase. The restricted construc- 
tion, therefore, of the words '^ heirs of the body," 
&c., thus anxiously established, was entirely at the 
mercy of a few connecting words, introducing a 
further disposition of the property. If the pre- 
sence of such a clause let in manifest general in- 
tention, it bore down all the particular limitations; 
and the admission of the new doctrines brought 
about, by an indirect and unnatural process, the 
very same result which would have been induced 
hy applying the discarded rule of law. That the 
authors of these doctrines were actuated by a 
sincere zeal to establish testamentary disposition 
on what they deemed to be the only secure and 
rational principles no man can entertain an in- 
stant's doubt : but it were vain to conjecture by 
what train of reasoning such a mind as Lord 
Kenyon's was induced to pursue a course so ap- 
piairently inconsistent as that of regretting at one 
time that wills were not construed with the same 
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SECTION VIII. 



Of Titles gained by the Destruction of Contin- 
gent Remainders. 



The rule of law which requires that a contin- 
gent remainder shall vest during the continuance 
of the particular estate^ or eo instanti it determines^ 
necessarily renders such remainders liable to be 
defeated^ not only by the tortious alienation of the 
tenant of the particular estate, but even in some 
cases by his innocent conveyance. If there be 
legal tenant for life^ with legal remainders in 
contingency, and he make a feoffment, or suffer 
a recovery, &c. this of course amounts to a forfei- 
ture of his life estate, and destroys the remainders ; 
if he surrender to the vested remainderman or re- 
versioner, or join with such remainderman or re- 
versioner in a conveyance by lease and release, or 
bargain and sale, &c., or if, having the immediate 
remainder or reversion in himself, he make an or- 
dinary conveyance, the life estate is merged in 
the vested remainder or reversion, and the con- 
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tingent remainders can never arise, (a) The same 
effect may result from the descent of the legal fee 
upon the tenant for life, where such descent is not 
immediate from the person by whose will the limit- 
ations were created, (b) In all these cases the 
contingent remainders fall with the particular es- 
tate by which they were supported. The act of 
the tenant for life which induces the destruction of 
the remainders, though it work, in the instance of 
a tortious conveyance, such a wrong or injury to 
the vested remainderman or reversioner as entitles 
him to enter, works no wrong or injury of which 
the persons who might eventually have succeeded 
under the contingent remainders can complain in 
a court of justice. They are excluded by the 
strict rules of law, to which equity conforms. The 
title which is gained by the destruction of the re- 
mainders cannot be impeached on the ground of 
any fraud or breach of trust on the part of the te- 
nant of the particular estate, (c) who is under no 
obligation, legal or moral, to abstain from those 
acts by which his estate may be determined before 
the contingency happens. It was the folly of the 
person creating the limitations not to adopt the 
precaution of limiting a legal estate of freehold to 
trustees to preserve the contingent remainders, ot 
of vesting the legal fee in trustees, in order that the 
particular estate and remsLinders might arise by 

(a) Fearn. C. R. ^1. et seq. (b) Feara. C. R. W6. 
(c) lb. 252. 
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way of trust in equity^ and consequently be placed 
beyond the reach of the rules which subject legal 
contingent remainders to the power of the parti* 
cular tenant, (d) 

This doctrine^ as respects limitations of the legal 
estate^ has Idng been finally settled. Lord Kenyon 
lamented the consequences of the doctrine^ and 
had it in contemplation to propose some legislative 
remedy ; (e) which, however, was abandoned from 
the difficulty, perhaps, of framing an act calculated 
to attain the end without introducing greater mis- 
chiefs, or from an observation of the ill success 
which had attended all attempts to legislate on 
such subjects. He admitted, (/) however, that 
'^ it was too late, as the law then stood, to say that 
such was not the established doctrine of contingent 
remainders. That doctrine, indeed, (continued 
his Lordship) involved in it difficulties which had 
been frequently felt by wise and able lawyers, who 
had wished to break through the rule ; but they 
had been deterred from the attempt by a consider- 
ation of the consequences that might possUdy en- 
sue. There were two instances, it was true, where 
the law was otherwise ; in equitable.estates, where 
the contingent remainders were not destroyed, be- 
cause the estate was vested in trustees to preserve 
the contingent reminders [9. the accuracy of this 

(iO F«ani. C. R. Ud. (e) 5 Ves. 547. 

(^i 4 T. R. 64. in Doe d. Willis v. Martin. 
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reason] and in copyholds where the estate in the 
lord of the manor would support all the remain* 
ders : [ib.'] but in the case of freehold estates of 
inheritance^ the rule was so established that it was 
not to be shaken/' There is a multitude of cases 
in the books of tenants for life destroying con- 
tingent remainders^ and recovering at law without 
ol\|ection^ by the strength of the title so acquired. 
To have broken through the rule^ therefore^ would 
have been attended with a certain and immediate 
^effect more ruinops than any consequences to be 
apprehended from permitting the law to take its 
course. 

It i& true that courts of equity do not favour the 
destruction of contingent remainders. They re- 
fuse to ^ve relief against the tenant for life^ only 
because it is their duty to follow the law. But 
where the estates are purely equitable^ the doctrine 
which would render them destructible by the act 
of the tenant for life is inadmissible^ because the 
equitable freehold is not governed by the same 
rules^ as respects the liability to forfeiture^ &c. 
with the legal ireehidd. Equity leans in doubtful 
Closes against such a con«truction of the limitations 
as would enable the tenant for life to destroy th^ 
contingeBt remainders; and so^ I apprehend^ would 
a court of law. In the execution of marriage ar- 
ticles^ and executory trusts^ courts of equity inter- 
pose limitations to trustees to preserve contingent 
estates. They punish in certain cases trustees who 

2b 
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are guilty of destroying contingent remainders 
which they were appointed to preserve^ and ex- 
tend the liability to purchasers taking with notice 
of the breach of trust. But it does not appear that 
courts of equity have ever gone the length of say- 
ing that where the remainders are clearly destroy- 
ed^ and no fraud or breach of trust can be im- 
puted^ it is nevertheless incompetent to the party 
thus acquiring^ by legal means^ a title perfectly 
unimpeachable on any judicial ground^ to sue upon 
that title^ and enforce all the rights of ownership 
as effectually as if the estate had been gained. by 
any other act or consequence of law. Lord Hard- 
wicke^ when contending against the extension of 
the legal doctrine to trust estates^ observed (g) 
that " the destruction of contingent remainders by 
the act of the tenant for life was considered as a 
wrong without a remedy^ and so strongly a tort that 
it is a forfeiture of his own estate; and^ therefore^ 
worits a destruction of the remainders. Now^ con- 
tinued his Lordship^ if equity never suffers other 
wrongful acts^ or any thing similar^ to gain or de- 
feat the trust estate^ while the trustee is in pos- 
sessioUj why should this take place^ or the Court 
strive to preserve a power to cestui que trust for 
life^ the execution whereof the law calls a 
wrong ?" (h) This passage cannot be treated as 

(g) 1 Atk. 591. in Hopkins v. Hopkins. 

(h) The following Extract is taken from a Note of the judg- 
ment in Lord Hardwicke's handwriting. 1 Jac. and Walk. 18. 
II. b. >^ The destruetion of contingent remainders bj the act of 
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holding out any authority for the position that: a 
tenant for life^ gaining the fee by the destruction 
of contingent remainders^ is guilty of that degree 
of moral turpitude which renders him unclean in 
the eye of equity. The tort or wrong, of which 
Lord Hardwicke speaks as working a forfeiture of 
the estate for life, and consequently a destruction 
of the remainders, is done to the vested remainder- 
man or reversioner. It consists in an assumption 
of ownership derogatory to his rights, and which 
entitles him to enter for the purpose of asserting 
those rights ; but the law does not recognize in 
the tortious act of the tenant for life any tort or 
wrong as against the objects of the contingent 
limitations, which its own rules, and its own policy, 
have made wholly dependent on the subsistence of 
the particular freehold. 

It does not seem to have occurred to the Courts 
that a tenant for life, resting his title on the de- 
struction of contingent remainders, could for any 
purpose be judicially considered as a person who 
had acquired the inheritance by violence and in- 

the tenant for life^ is considered in law the wrong without a 
Temedj. The law books call it a tortious act. Now if equity 
has never yet suffered any other of the wrongful acts iibove 
mentioned, or any thing similar to them, to gain or transfer an 
estate, whilst the trustees continued in possession — ^what reason 
can be given why this should take place, or why the Court 
should strive to preserve this power to the cestui que trtn^ for 
life, the execution whereof the law itself calls a wroug." 

2b2 
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justice ; and wlio^ though dispunishable by law^ 
was to be held in abhorrence^ and denied the ex* 
traordinary aid of a court of equity. On the con- 
trary^ it appears to have been taken for granted 
that a title thus acquired was in all respects equally 
available with a title acquired by any other means 
which the law had thought fit to sanction. Thud 
in a case (i) where an action was brought by th^ 
purchaser for the recovery of the deposit money 
paid upon a purchase^ from the assignees of a 
bankrupt^ it appeared that the vendors were in a 
situation to make a title by the destruction of con- 
tingent remainders^ (the estate being limited to the 
bankrupt^ who was willing to concur^ for life^ with 
contingent remainders to his sons^ with the rever- 
sion in fee in the assignees) and though it was held 
that as this ability to make a title was not disclosed 
till after the action was commenced^ the purchaser 
was entitled to recover^ yet Lawrence^ J. observ- 
ing^ that as the bankrupt had no son in esse, the 
purchaser might be compelled to take the tide 
hereafter^ the counsel for the purchaser admitted 
that^ as the case was then circumstanced^ there was 
a good title^ objecting only that it ought to have 
appeared at the time of delivering the abstract. 
The vendor's counsel assumeid it as a clear point 
that equity would compel a specific performance ; 
and the Court observed that it was little more than 
a question of costs to decide a wager between two 

(0 Seaward r/WHIoek, 1 Smith 390. 5Ea8t.l9S. S'tpro, llSw 
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conveyancers. If the purchaser had been apprised 
in due time of the state of the title^ it is clear 
that he would not have been allowed to re* 
cover his deposit. This case^ indeed^ decides 
nothing as to the discretion which a court of 
equity would exercise in a suit for a specific per- 
formance^ for^ as was observed by Lord EUen* 
borough^ how far the title communicated since the 
action brought mighty in another course of pro- 
ceedings in' another place^ render that action abor- 
tive^ and whether the plaintiff might not ultimately 
be compelled to fulfil his agreement^ it was not 
for them to decide. But it shews that no suspicion 
was entertained that such titles could not be forced 
upon a purchaser. This too was rather a strong 
case^ as the remainders were subsistiogj and the 
vendors proposed to destroy them for the purpose 
of making a title. 

Titles gained by the destruction of contingent 
remainders^ (not involving any breach of trust) 
have frequently been accepted under the advice of 
eminent conveyancers. If the fact of their de** 
struction be established beyond a doubtj and if it 
be equally clear that the persons who might have 
claimed under those remainders are left entirely, 
without remedy^ — why should there be any hesita- 
tion in pronouncing the title to all intents valid and 
marketable ? But other gentlemen appear to have 
doubted (for they can hardly be said to have ex- 
pressed an opinion upon the point) whether a court 
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of equity will^ at the instance o£ a vendor^ resting' 
his title on the destruction of contingent remain* 
ders^ enforce a specific performance ? Mr. Butler^ 
after observing; that though the destruction of the 
contingent remainders by a trustee appointed for 
preserving them is punishable in equity^ still where 
there is a bare tenant for life for his own benefit^ 
with remainders over in contingency^ if he de- 
stroy the contingent remainders^ it is no breach of 
trust, for where there is no trust, there cannot be 
a breach of trusty and that there is no ground con- 
sequently for a court of equity to interfere; 
adds^ (k) '^ titles, however, depending on the va- 
lidity of an act of this nature, can never be recom- 
mended. The power of tenant for life to destroy 
contingent remainders is strictissifni Juris. It 
certainly, therefore, can never expect favour, or 
any thing beyond mere support.*' ' Where a title, 
which cannot be impeached in any court of judica- 
ture, has been gained by any legal mode, which 
the law, though it may not favour, is bound at 
least to support ; — where such a title is in fact a 
mere legal consequence flowing from the rules of 
law, which put the remainders in the power of the 
tenant for life, and in some cases render it difficult 
for him to act upon his rightful ownership, with- 
out involving their destruction, one cannot readily 
discover any satisfactory reason for rejecting such 



(A:) Btttl. Co. Litt 290. b. n. 1. S. 3. : but see Bail. Fearn. 
C* R* 253* It. 
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a tide. The title under a devise to one for life, 
remainder to his heirs general or special, is equally 
dependent on the strict rules of law ; and nothing 
beyond mere support (nor always tAat^ ha^s ever 
been extended to it. Mr. Sugden also in reference 
to the observations which fell from the. Court in 
Seaward v. Willock, as to the specific performance 
of the contract in equity, observes, (/) ^' it should 
seem that the purchaser could not be compelled to 
take the title, for equity does not countenance the 
destruction of contingent remainders,"' referring 
to Roake v, Kidd. (m) It has been observed, 
however, that in Seaward v, Willock, the remain- 
ders were not in feet destroyed ; and the observ- 
ation that equity does not countenance the de- 
struction of contingent remainders may have been 
intended to import that equity will not act wher6 
its interposition would occasion the destruction of 
the remainders. 

Whatever doubts may exist in the minds of some 
individuals upon this point appear to be founded 
principally, if not solely, on some expressions which 
fell from Lord Eldon in Roake v. Kidd. The de- 
cision of the case, however, proceeded on a very 
different ground, it being extremely questionable 
whether the limitations were contingent remaia. 
ders, or executory devises, (n) The import oC 

(0 Sugd. Vend. 6th edit 355. n. 

(m) 5 Ves. 647. 

(«) Supra^ 16. ., 
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Lord EMod's observations seems to be^ that the 
Court will not sanction or establi^ such a title. 
There was^ perhaps^ something peculiar in the 
circumstances of that case which called for an ex- 
pression of dissatisfaction at the conduct of the te- 
nant for life. 

It has been laid down by the same high autho^ 
rity^ that the discretion of the Court in suits for 
the specific performance of contracts must be re- 
gulated on grounds that will make it judicial, (a) 
But it should seem that any deviation from the strict 
line of moral duty imputable to a tenant for life, 
who destroys contingent remainders not confided 
to his keeping, but legally submitted to his power, 
can hardly be the subject of judicial cognizance. 
The plaintiff, indeed, must come into Court with 
dean hands, so far as relates to the matter at issue, 
he must do equity towards those against whom he 
seeks it; and therefore circumstances of fraud, misre- 
presentation, &c. not sufficient to warrant the active 
interposition of the Court, may induce it to withhdd 
its extraordinary aid. But in a suit for the specific 
performance of a contract for sale, the Court can« 
not enquire into the moral fitness of the means to 
which the vendor owes his title to the estate ; it 
cannot be required of him that he should have 
obtained it without any dereliction of duty as a 
husband, parent, or friend. If he shew a title 

(a) 7 Ves. 35. 



I»£€T. Ylll.] OF CONTINGENT REMAINDERS. 377 

'Well founded in law^ and nothing inequitable can 
be alleged against him in relation to the matter of 
the suitj he has established a right to the assist- 
ance of the Court ; and it cannot be objected to 
him that he has been guilty of '^ a wrong without 
a remedy'^ towards third persons in another trans* 
action. It may be true^ that he ought not to have 
pursued the means by which he has acquired the 
property ; that a man ought not to keep an estate 
which he has borrowed of a friend as a qualifica* 
tion to kill game ; (6) that a tenant for life 
ought not to destroy contingent remainders ; that 
a tenant in tail ought not to disappoint the just 
hopes and expectations of the issue and remain- 
dermen^ in violation of the last solemn injunctions 
of a will, which he is bound, perhaps, by every 
tie of honour and gratitude to fulfil, according to 
the intention: but in those cases the Court can 
only say, fieri wow debet sed factum valet. The 
judgment of Sir Joseph Jekyll, in Cowper v. Earl 
Cowper, contains some passages apposite to our 
present purpose. '^As to the hardship (he ob- 
served) of setting up this right in respect to the 
person against whom the suit was brought, I own, 
and cannot forbear declaring, that were I. to con- 
sider the matter, not as sitting in judicature, but 
taking in all manner of considerations, such as 
honour, gratitude, private conscience, &c., I must 
think this claim should never have been made.'' 

{b) See Doe r. Roberts, 2 Barn, and A. 367. Cecil v. Batcher, 
% Jac. and W. 565. 
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remainder in himself^ or is tenant in tail. If he dc 
should suflfer a recovery^^ a court of law^ without a. 
deciding the question^ would think it sufficient to | f< 
say that qudcunqtie via, he has a good title. But I C 
if a court of equity should say that the construe- 1 1 
tion of the devise is doubtful^ and that the title as 
resting on the destruction of the contingent re* 
mainders^ is such as the vendor cannot be per- 
mitted to set up (though he suffered the recovery 
in consequence of the positive opinion of counsel^ 
that he was tenant in tail J it is obvious that he 
would be placed in a singularly awkward predica* 
ment. Nor is it easy to discover that any object 
would be promoted by the admission of the doc- 
trine in question. Tenants for life would not be 
deterred from destroying contingent remainders^ 
nor induced to resettle estates so acquired. Ex- 
pedients would be devised for effecting the pur- 
pose without laying the title open to the supposed 
objection. The tenant for life might first grant 
away the vested remainder or reversion^ then com* 
mit a forfeiture of his life estate^ whereupon the 
grantee might enter and sell the inheritance in 
possession. The doctrine would tend to involve 
the administration of equity^ and the titles to pro- 
perty^ in the greatest embarrassments^ without^ as 
it should seem^ conducing to any desirable end. 

It remains only to observe that there is no ana- 
logy between the case of a tenant for life who^ 
previously to the contract^ has gained a title by the 
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arrangements/Ac.) is not more open to the cen- 
sure of the moralist^ than the subsequent retention 
of the estate against the rightful owners ; and that 
no person succeeding under a title acquired by 
such means^ can be said to enter into a court of 
equity with clean hands. But it would be too 
much to contend that the estate is to descend from 
ancestor to heir with this mark of reprobation 
fixed upon it for ever. This would tend to a per- 
petuity; and would be utterly inconsistent with 
the boasted policy of the law of England^ which 
favours alienation. The objection, therefore, if 
allowed to prevail at all; can only be personal to 
the tenant for life, so as to render the title in his 
hands, though good for every other purpose, in- 
sufficient to confer a right to enforce the specific 
performance of a contract feirly and honestly en- 
tered into in relation to it. 

Such a doctrine would be attended with striking 
inconveniences, and no apparent benefit. How, 
in many cases that might be put, is the tenant for 
life to enjoy in its full extent the jus di^onendi, in- 
cident to his rightful ownership, without causing the 
destruction of the contingent remainders ? If there 
be tenant for life, with contingent remainders to 
his issue, with the vested remainder or reversion in 
himself, his common conveyance by lease and re- 
lease, &c. will exclude the remainders. It is fre- 
quently doubtful whether the first taker is tenant 
for life with contingent remainders, with the vested 
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JViUcox V. BeUaers. (a) 

KOLLS^ JAN. 20^ 18S4. 



GRAHAM^ B. — ^No judgment can be given in conae- 
sequence of a difference of opinion. 

Notwithstanding the respect I have for the authorities 
which have been cited, my opinion is clear that it is an 
estate for life only in the first taker. 

Master Alexander. — ^I am of the same opinion ; it is 
not a case for a specific performance. 

Master Stratford was not present, but it was understood 
that he differed from the above opinions. 



[It does not appear that the Court adverted to the cir- 
cumstance of the destruction of the contingent remain- 
ders. But it seems that the plaintiff was entitled to have 
that point considered, if the Court thought it doubtful 
whether he took an estate tail. The Master of the Rolls 
offered a case for the opinion of a court of law, which of 
course the defendant's cotmsel declined.] 

(«) I have been favoured with the above note by the solicitors for 
the plaintiff* 
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OPINIONS OP COUNSEL 

ON THE 

CONSTRUCTION OF TEE WILL OF THOMAS WILLCOX. 



<n 



I think that Henry Thomas Willcox is tenant for life 
of the premises, with a power of appointment by will^ to 
any of his children in fee, with a vested remidnder (a) in 
himself in tail in default of appointment, {jnde Goodri^ht v. 
Piillen, 2 Ld. Raym. 1437*, and Morris v. Le Gay, 2 Burr. 
1IQ2.,) and consequently that he may by suffering a re- 
covery destroy such power of appointment, bar the intail 
and remainders, and convey a fee to a purchaser, subject 
to the dower of the testator's widow/' 

(signed) Greorge Downing, 

Lincoln's Inn, Oct. 6, 1796. 



Ofinion fm behalf of Mr. JBellaers the purchaser. 

^* The title is not marketable. It is very questionaMe 
whether, under the will of 1783, the children of tiie seller 
do not take by purchase ; and some gentlemen would doubt 
whether the power of appointment could be destroyed* 
If the children took as purdiasers, the title is of course 
bad/' 

Uncoln's Inn, MaFch 27, 1819. 



Opinion on behtdf of another purchaser, who accepted the 

title. 

I 

V What Mr. ■ ■ ' s doubts may be as to the inter- 
pr«tfition of Willcox's will I know not ; the singularity of 

(A This is not accurate. The pemer doss apt soqpend tfas wuoa 
oftih«tw6limitfetioii8. 



I 
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the devise had Btmck me. I had fully made up my opi- 
nion on the subject before I wrote on the abstract. 

The only question is, as to what estate Mr. Henry 
Thomas Willcox took under the will of his father. 

If the limitation had been ^^ to my son for life^ remainder 
to the heirs of his body/' and had stopped there, he 
would, of course, have taken an estate tail. 

But the question is, whether the superadded words -^^to 
their heirs and assigns for ever,'' control the first limita- 
tion in tail, ^ving.the son an estate for life, with.re* 
mainder to his children as purchasers. That this is not so 
controlled, and that Mr. Henry Thomas Willcox took an 
estate tail, is, I think, clearly proved by the case. of Frank. 
t;. Stovin, 3 East 548., where the limitations were almost 
in terms the same as in the will of the late Mr. Willcox. 
They were these : ^^ devise to A. for life, without impeach- 
ment of waste, and with power of jointuring; remainder to 
the issue male of A.'s body, and their heirs \ and in de- 
fault of such issue, to B. for life, in the same manner.'' 
The Court held, that A. took an estate tail, and that by a 
recovery, and the deed to lead the uses thereof, A. ac- 
quired an estate in fee simple. 
, The only points of diJSSerence between the two cases 



1. That in the one cited there was a power of jointur- 
ing, and in this there was a power of appointment : but 
that is an immaterial difference, as they are both powers 
in \ pt)ss, and as such would be both extinguished by a 
recovery. And, 

2. That in that case the words are ^ issue male of A.'s 

body, and their heirs." And ii> this the words are '^ hdtz 

of the body, and their heirs and assigns for every" wbick 

latter words, as they take in the whole line of descendants. 

both male and female of the first taker, imply more stroa|^y: 

the intention of the testator, that all the issue of Hwnr 

2 c 



^86 ii^pfiicDix. 

Tliomas Willcox should take through him m a course ef 
descent, and, consequently, that Henry Thomas WOleo^ 
should take an estate tail, than Where the words are 
issue male, excluding the class of female descendants. 

Understanding then this to be aii estate tail in Henry 
Thomas Willcox, the subsequent limitation to the ^ugh^ 
ter of the testator cannot be construed to be an ejteeutdry 
devise, which can only be limited to take effect after a fee. 

On the whole, 1 am of opinion that any court of eqtdty 
i^ould enforce a specific performance of an agreeAient efl*^ 
tered into by Mr. WiUcox, for the sale of thi» ^estate. I 
do not see any other questions arising on the abstract, 
supposmg all the {)arties to the deed I have drawn joiti in 
the conveyance. 

Lincoln's Inn, April 11, 1819. 



Opinion on behalf of Mr. ff^illcox, the vendor. 

I have Considered this case ; and I am of 6|>inioii thut 
Henry Thomas Willcox took an estate tail und^ the abov* 
^1, with a power of appointment among his chHdren, 
and that the intail and remainders were barred, and th^ 
po^r of appointment destroyed by the i*ecov^ry suflered 
by hitti, presuiJaihg such reeotery to have been d^y stff* 
ffei^d ) ahd, cdhsequehtly, thbt he can tiakeii good title l«> 
a purchaser. I think it is impossible tb contend that the 
words " heirs of the body" operated as words of purchase; 
it h clear that the superadded words of limitation in fee 
wiU not alone resttain their import : (Wright v, F^e^BLt^tm, 
Ambl. ^8. Goodright v. Pullyn, 2 Ld. Raym. 143^., and 
see Kingt?. Burchell, Ambl. 378.) but, admitting that the 
heirs were to take as purchasers, they must have taken es- 
tates in fee ; and as such estates were contingent, and as-all 
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liiEutations after a contingent limitation in fee must aiso 
be contingent, (Doe v. Holme, 3 Wils. 237.241, Lod- 
dington v. Kime, 1 Ld. Raym. 203. Goodright v. JDtti>- 
ham, Dougl. 264. Doe v. Perryn, 3 T. R. 484. Webb t;. 
Puckey, 5 T. R. 299. And see Smith v. Horlock, 7 Taunt. 
129.,) the consequence would be that all these limitations 
were destroyed by the recovery, and that Henry Thomas 
Willcox became entitled as heir at law of the testator, for 
I presume that he was such heir : (a) but it ehoUld be ob- 
served that courts of equity do not countenance the de- 
struction of contingent remainders, (Roake ^. Kidd, 5 Ves. 
J. 047*) If 9 indeed^ the heirs were to take in tail by {Hlr* 
<hasi8, then, though the limitation to tbem was de^troye^d, 
the limitations over were vested, and not affected by th^ 
recovery: but, in order to support this construction, k 
must be contended that the superadded words '^ their 
ieirs" were reduced by the subsequent words *^with- 
i)ut .issiie,'* to mean *^ heirs of the body,*' so that we 
•hould then have a limitaUon to ^^ the beirs of the body of 
Henrj Thomas Willcox, and th^ heirs of their bodies ;" 
and if the will stood thus, I think it woujd not be sU^ 
tempted to be denied that Henry Thbmas Willcox tocdc 
an estate tail, (Shelley's case, 1 Co. 93. MinshuU^. Mi^^- 
rimll, 1 Atk« 411/ and «ee Poole V: Pool?, 8 Bos. and P. 
G20.) for that confitaniction must be attacked, if at ijl^ oa tb^ 
^rou9d that the superadded words were intended to de^ 
sigilate a different description of heirs from tliat whiob 
would come within the scope of a limitactioti to the heirs Of 
the body of Henry Titomas Willcox, With respect to tfae 
power of appointment, I think that, an a power ia gros^, 
it was capable of being released or extinguished by thfi 
donee, and that it was in fact completely put to end .to 



(a) Be was not heir : but he took the vested fee under a residulir j 

devise. 7 

2c 2 



9&0 
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1>]r the recovery'. The power, considered as a power u^ 
sexed to an estate tail, in Henry Thomas Willcox, w«b 
tilearly destroyed by the recovery. 

W.H. 
Middle Temple, April 16, 1819. 



Second opinion on behalf of Mr. BelUters. 

I am clearly of opinion that Mr. Bellaers cannot be 
advised to accept the title without the sanction of a judicial 
-opinion ; and in my opinion he will not be compelled to 
take the title. If it is put as a title depending on the de- 
struction of contingent remainders, of course it cannot be 
forced upon the purchaser. It is incumbent therdTore on 
the seller to make out that he took an estate tail under his 
father's will. This he will find it difficult to do. In the 
late case of Doe v. Hately, in the King's Bench, upon a 
special verdict, which I argued for the defendant^ and 
which is not reported, (a) the testator devised '^ to William 
an illegitimate nephew for life, and after his decease he gave 
the lands unto the heirs of the body of William, lawfutty 
issuing, as W. should appoint ; and in default of appoint- 
ment, then to the heirs of Wm. lawfully issuing, sharQ and 
.share alike; and if but one child, the whole to such only 
child, and for want of such issue, to testator's right heirs." 
The Court of B. R. held, that W. took for life, and that 
;his children took as purchasers life estates only. We 
Jiave appealed to the House of Lords. Lord Ellenborough 
^d, that the testator had translated heirs of the body to 
iBflaKi children; and Bayley, J. relied on the circumstance, 

tbii if m appcnntment was made, the^ child would ti^e by 

. . • " ■ ■ " • --' - ■'♦• 

<«) Since reported Doe t). Jesson, 9uprAi 13.9. : ,/ 
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purchase. . It will be seen how closely that decUipa^ 9^ 
.plies to this case. For in this case it i^pears more cleaijJIf 
than it did in that, that the testator used the words " h^ 
of the body'' as synonimous with children; and here the 
children would take the fee, and therefore the case is npt 
open to the argument, upon which we forcibly relied in 
Doe V, Jesson, viz. that the words " heirs of the body" 
had never been cut down to pass life estates only. (&) 
Heirs of the body are now construed to mean children 
in cases which would not have received that construction 
in Lord Kenyon's time,Grettont;. Haward, 6Taunt. 94.(c) 

Upon the point as to the power, I have a strong opinion. 
I argued the point lately at great length before the Vice- 
Chancellor, in Sir John Berney's case, which is not re- 
ported, and the Vice-Chancellor was with me : but it be- 
came unnecessary to decide the point. 

Upon the 'whole, I think it very clear, that the purchaser 
cannot be advised to accept the title. 

Lincoln's Inn, April 30, 1819. 



Another opinion by which one of the purchasere was in^ 

duced to complete. 

I think that according to the true construction of Mr« 
Willcox's will, Henry Thomas Willcox took an estate 
tail, subject to a power of appointment, among or in favor 
of any of his children. With the exception of the power 
of appointment, the case would be precisely that of Morris 
V. Le Gay, cited 2 Burr. 1102. See also Goodright 1;. 

(3) This must be anderstood " bad never been cut down to mean 
children, &c. wbere tbere were no oihtr words to give those objects 
the fee.'* Fide supra, \0A. 

(je) SufTM, 133. 
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PuUyn, 2 Ld. Raym. 1437. Wright v, Pearson, 1 Eden. 
119., ^d also reported by Ambler. 

If Henry Thomas Willcox took an' estate tail, (as I 
think he did,) liia recovery acquired the fee simple^ and 
destroyed, I think, the power of appointment. 

But there may be some ground to contend, that as the 
testator has adopted the word " children'' in the devise 
t6 such of them as Henry Thomas Willcox should ap- 
point, it is to be inferred, that he meant the words " heirs 
of the body" to be construed in th^ sense of *^ children ;" 
that he could not intend that the issue of Henry Thomas 
Willcox should take under the appointment by purchase, 
and for want of appointment by descent. There may be 
weight in the argument : but still, I think, the children, if 
they took by purchase, would take a contingent remainder 
in fee simple, which was barred by the recovery; and if 
Henry Thomas Willcox was the heir at law, (as I take for 
granted he was,) he was capable of conveying a safe title 
to a purchaser. / am not acquainted with any decision, 
nor does any principle occur to me, by which a court of 
equity can refuse to compel a purchaser to accept a title 
merely because it is grounded on the destruction of con- 
tingent remainders. A tenant in tail may defeat the 
claims of his own issue by fine, and not only of his own 
issue, but of those in remainder, by recovery. And why 
may not a tenant for life destroy by legal means contin- 
gent remainders ? 

There is no reason, as appears to me, for the only con- 
struction which can defeat the title, namely, that the issue, 
if they took by purchase,' would take an estate less than 
the fee ; and upon the whole, I think that the recovery 
suffered by Mr. Henry Thomas Willcox, (if properly suf- 
fered,) acquired a good title, supposing the title to be 
otherwise unobjectionable. 

Lincoln's Inn, Oct. 6> 1819. 
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Further opinion. 

It appearing that Henry Thomas Willcox was not the 
heir at law of the testator, it becomes necessary to con- 
uder the residuary devise to Henry \ and upon the autho- 
rity of the caee of Doe v. Scott, 3 Maul, and Sel. 300, I 
think that if the children took a contingent remainder in 
fee by purchase, the reversionary estate until the contin- 
gency happened passed by the residuary devise to Henry 
Thomad Willco;?c. (a) I see, therefore, no reason to vary 
n»y opinion. 

Lincoln's Inn, Oct. 7y 1819. 



jlnother opinion oh behalf of Mr. fTiUcos the vendor* 

I71 my opinion Mr. Willcox was tenant in tail. That 
c^wclusion is warranted by Goodright v. PuUyHi 2 Ld. 
EUym. 1437*9 9nd by the latecase of Measure v. Gee, {b) on 
which the Court of King's Bench certified after aa lyi^- 
ment by Mr. Sugdea Aod myself in last October. Aixd 
t)iough, in my opinion as an individual, the power was not 
harrable by a common recovery, yet as Sir John Leach latHA 
decided that the power is destroyed, (see Smith v^ Death, 
Sugd. Powers, 3d edit. p. 81.) the vendor may with pro^ 
priety be advised to file a bill for a specific performance. 
It is singular that there is not any report (c) on this imr 
portaat point. 

Lincoln's Inn, Dec. 15, 1821. 

(n) Supra, S6 w. (») Supra, 60. 

{c) Since reported, tupra, 35 n. 
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Morris v. Ward and Others, (a) 

As stated by Lord Kenyon, ST. R. 518., from Mr.Filmer*s Note. 

Thomas Wardell, seised in fee, had issue a daughter 
named Lucretia, and by his will dated the 20th of February, 
1682, devised thus : — " I give and bequeath tmto mj 
daughter Lucretia, wife of G. Andrews, all my plantation, 
together with the negroes, &c., charged, &c. during tlie 
natural life of my said daughter. Item, I bequeath to the 
heirs of the body of my said daughter Lucretia begotten, 
or to be begotten, and to his or her heirs for ever, after 
my said daughter's decease, all my before named planta- 
tion, &c.: but /or want of such heirs of the body of my 
said daughter, I also give and bequeath the aforesaid pre- 
mises, after the decease of my said daughter, to my own 
next heirs, and their heirs for ever." The reasons of the 
counsel ia the printed case : — '^ It is a general rule of law 
that when an estate is limited to one for life, a limitation 
afterwards to the heirs of the body of that same person 
creates an estate tail; and though this be in the ease pf n 
will, there is no reason to depart from that rule ; for if 
Lucretia were construed to have an estate for life only, 
then the remainder to the heirs of her body would be 
vroxiA of purchase ; {b) and then though she had had seve- 
ral sons, yet the eldest only would have been heir, aud the 
yx>unger sons would never have taken under that limita- 
tion, though it was clearly the testator's intention that all 
her sons should take by his using the word ^ heirs' in the . 

» 

(«) This case is shortly, and less accarately , stated, supray 56. un- 
der Ihe name of Morris v. Le Gay. It is so stated in Feara. C. R. 
etb.edit. 161. 

ip) This must mean words descriptive of the indi? idual heir at the * 
death of tjie pcestpr,. and ^,9 heirs of st^ ch h^iVf w^re^ 97^. - ; < . \ t. 
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plural number. And the subsequent clause 'for want of 
such heirs of the body of my said daughter, to my own 
next heirs, and their heirs for ever/ is a further explana- 
tion of his meanings that his daughter should take an es- 
tate tail, with remainder to his own right heirs.'' Signed 
N. Fazakerley, D. Ryder. This was heard before the privy 
council 18th of March, 1730, when it was ruled that Lu- 
cretia took an estate tail. The Chief Justices Raymond 
and Eyre assisted at the decision. Richard Morris, Ap- 
pellant, V. J. Ward and Others, Respondents, from Bar- 
badoes. — ^Judgment affirmed. 



[The above note was read by Lord Kenyon in giving 
judgment in Alpass t;. Watkins, 8T. R. 516., where the 
question turned upon the effect of words of limitation in 
fee simple engrafted upon a limitation to heirs of the body 
in a deed. J. W. being seised in fee of the lands in ques- 
tion, by lease and release, being a settlement previously 
to the marriage of his son J. W. the younger, with S. S., 
in consideration of the intended marriage, and of the lady's 
portion, and for a competent settlement and provision for 
her, and for the settling, conveying, establishing, and as- 
suring of the lands to the several uses, intents, and pur^ . 
poses thereinafter expressed, conveyed the premises to the 
use of J. W. the yotmger for life, remainder to the use of 
S. S., the intended wife, for life, and from and after the 
several deceases of J. W. the younger and S. S., and the 
survivor of them, then, to the use of the heirs of the body 
of the said S. S. by the said J. W. the younger, and of . 
their heirs and assigns for ever, and for default of such 
issue, to the use of the right heirs of J. W. the younger. 
J. W. the younger, and S. his wife, levied a fine, and de-- ^' 
clared the uses according to their joint appointment; and ' 
then oontracited to sell. The partshaser having brought an 
action for his dejiosit, the question was whether J.W.'the^ 
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younger^ and S. his wife^ could make a good title* It way 
contended, that though they could make a legal title, yel 
that equity would rectify the settlement, and that the pur- 
chaser taking with notice would be liable. But Lord Kenyon 
said that, sitting in a court of law, they could not take no* 
tice of an equitable title, (a) and it could not be doubted 
that the defendant could make a good legal title. And, 
after citing Morris v. Ward, he added, " though the aboye 
were only the reasons of the counsel in that case, they 
contain as much good sense, and sound law, as if they 
had the authority of all the judges of England. And 
that was a stronger case than the present ; for there the 
question arose on a will| and, in order to effectuate the in- 
tention of a devisor, a greater latitude of eonstnictioa is 
allowed by the courts tihan in the construction of deed^* 
But this is the case of a deed ; a deed to uses, which must 
be construed like a common law eonyeyance. And there 
is no case, from Shelley's case down to the present 
time, in which it has been holden that words in a deed, 
similar to those in this deed, did not create an estete tail. 
If we were to determine otherwise, we should entrendl on 
established rules of law, and we should defeai the mim^ 
tian of the parties in this and almost every other case. 
Cross remainders could not be raised. The consequences 
of a ^ntrary decision were well explained by Lord Ch. J. 
Wilmot, in the ease of Roe 4* Dodsou v. Grew." (£), 

Notwithstanding that Lord Keoyon deemed the reafioaa 
of counsel in Morris v. Ward entitled to such grave con* 
sideration, it doe^ appear to be littJe less than idle to refer 
the rule in Shelley's case to an anxiety on the part of 
the Courts to embrace the whole line of heirs ; and to 
talk of ccNosulting the intention by vesting the inherit* 

(a) But sec Maberly t;. Robii», 5 Tavnt. 625. This doc^toe of 
Lord Keajon is cJearlj not law. 
(*) Supra, 3U. 
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ance in the first taker. Mr. Preston expressly says that 
the rule is levelled against the intention ; (c) but the above 
reasoning treats the rule as introduced in aid of tb^ intention* 



Mellish V. Mellish, 

2 Barn. & Cres. 520. 

prUs and the two foUowing cases have appeared in print too late for in- 
sertion in the body of the Work.] 

Devise in these words, ^^ Hamels [a messuage, &c. of 
which the testator was seised in fee] to go to my daughter 
C. M . as follows : — ^in case she marries, and has a 5on, to 
go to that son ; in case she has more than one daughter 
at her husband's, or her death, and no son, to go to the 
eldest daughter, but in case she has but one daughter, or 
no child, at that time, I desire it may go to my brother 
W. M." Held that the word "son" was here used as a 
collective term, with a view to the whole class, and gave 
C. M. an estate in tail male. 

[The counsel for the plaintiff stated it to be a general 
rule, that where a man devises to A. an estate for life, with 
remainder to his son or sons, then, in favour of the inten- 
tion of the devisor, (unless it be clear from the language 
of the will that the son is to take eo nomine as purchaser,) 
the word son or sons will be constnied collectively, and 
as descriptive of all the male descendants, as a class, and 
the devise will give to A. an estate of inheritance in taU 
male. 

There is certainly a strong line of authority for constru- 
ing *' son" or ^^ sons" as collective terms. There seems, 
however, to be no special virtue in these words 5 nor is it 

{a) Supra, 290. 



easy to reconcile the above position^ (which seems to be 
a little too extensive) with those cases in which a similar 
latitude of construction has not been extended to the words 
" daughters," " children, &c." The Courts seem to have 
gone far enough as well in construing appropriated words 
of designation, {viz. sons, children, &c.) as words of limit- 
ation, (see 2 Bligh 37-0 ^ efiectuate a supposed general 
intent, collected frequently from the words' themselves, 
(but which intent the construction exposes to immediate 
destruction,) as in construing appropriated words of limits 
ation, {viz. heirs of the body,) as words of particular &- 
signation. To depart from the proper meaning of words, 
without a plain intent or cogent necessity, tends to ^^con^- 
found the use of all language.'^ 

. The case of Wight v, Leigh, (a) was cited in support 
of the above position. But it does not appear from the 
veport that the Court considered the words " first and other 
sons'^ in that case as words of limitation.] 



Chorlton v. Craven. 

Cked by Mr. VreaUm, arg. in MeUish v. Mellish, tuprUf from a M$. 

Note. 

Devise to T. C. during his life, with remainder to his 
^rst son in tail male lawfully begotten, severally and suc- 
cessively, (not saying to the second, third, fourth,, and 
other sons,) and for want of such issue, either of his son 
T. C, and his son J. C, then he devised the estate to his 
daughters and their children share and share alike, to be 
held to them and their heirs for ever, as tenants in com- 
mon, and not as joint tenants. Held that T. Cl was te- 
nant in tail. 

{ («) Suprtty 593. 
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Murthwaite v. Jenkinson. 

2 Barn, and Cres. 359. 

Devise to trustees, and to the survivors and survivcnr ot 
them^ and the heirs of such survivor, of testator's freehold 
estate in trust to pay thereout annuities and legacies, and 
after bequeathing certain annuities and legacies, he de- 
vised the rents of the remainder of his estate to three 
nieces E. M., M. M., and C. M., share and share alike^ 
for their respective lwe$i and from and after the decease 
of them, or either of them, the lawful issue of them, and 
each of them, should have his or her mother's share of 
such residue of such rents for life in like manner ; and if 
either of his nieces should die in the lifetime of the otheri 
or other of them, without issue of her body lawfully be- 
gotten, the share of her dying without issue as aforesaid 
should go to, and be shared equally between, the survivors 
of his said nieces for their respective lives, and afterwards 
by the lawful issue of the survivors of his said nieces in 
like manner; and if all his nieces, and their issue, save 
one, should die without issue lawfully begotten, then such 
surviving niece should have the whole of the rents of such 
residue for her life, and after her decease the lawful issue 
of such surviving niece, (if more than one,) should have 
the whole of the rents of such residue, equally between 
them, share and share alike, to hold to them, and each of 
them, if more than one, their or his or her heirs and as- 
signs, as tenants in common; and if but one, then to such 
only one, his or her heirs and assigns for ever ; and if all 
his nieces should die tuithout issue, then from and after the 
decease of the survivor of them, without issue as afore- 
said, to testator's next licir male of the name of M., to 
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hold to such heir male^ and his heirs^ in manner aforesaid. 
The Court of King's Bench, upon a case sent hy the Lord 
Chancellor, certified that the three nieces took estates tail. 
The Court of Common Pleas had previously certified, 
(^.nfpra, 38.11. /.where tor Murthwhite read MurthwaiteJ 
that the nieces took estates for life, with remainder to 
their children in tail. 
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